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Objective

1. To encourage people inside and outside Mae Fah Luang University to
publish academic work in the field of law and other related disciplines in the
form of articles.

2. To serve as a medium for exchanging information and developing
cooperation in law and other related fields between Mae Fah Luang University
and other agencies in both the public and private sectors.

3. To be used as a research document and reference.

Mae Fah Luang University Law Journal will consider the following article
types; academic article, research article, analysis of judicial decision, analysis of
legal opinion, analysis of legal exam question, legal miscellaneous, and other
related articles in both Thai and English. The scope of academic content of the
Mae Fah Luang University Law Journal includes legal issues in all disciplines
such as civil law, business law, criminal law and criminal justice system, public

law, international law, taxation law, etc.

Consideration for Publication

Mae Fah Luang University Law Journal operates with double blind peer
review policy.

All articles will be considered by two peer reviewers who have the
knowledge and expertise in the subject matter to be reviewed. Qualified
reviewers will be the persons who have no conflict of interest with the author.
The reviewers will not know the name of the author, and the author will not
know the name of the reviewers (double blinded).

In case any article is written by a person inside Mae Fah Luang
University, qualified peer reviewers will be individuals outside Mae Fah Luang
University. (This rule also applies to co-authored articles, which one or more
authors are working at Mae Fah Luang University)

For an article to be published in the Mae Fah Luang University Law

Journal, the article must be assessed as “worthy of publication” by two peer
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reviewers. In the event that both reviewers made decisions to “decline the
publication”, the article will not be accepted for publication. However, if one
of the peer reviewer assessed the article as worthy of publication, but the
other one rejected the article, the editor and the editorial board will consider
selecting a third peer reviewer to assess the quality of the article. The

assessment of the third peer reviewer is considered final.

Publication Frequency

Mae Fah Luang University Law Journal will publish two issues per year.
No. 1 January - June

No. 2 July - December

The opinion expressed and displayed in the content of the article published in
Mae Fah Luang University Law Journal does not represent the view and
responsibility of the editor and the editorial board of Mae Fah Luang University

Law Journal
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Abstract

The Constitutionalism is an important legal concept for adopting the
Constitutions of liberal democracy states, because the Constitution is a written
law applied as a tool of defining a form of governance and mechanism
regarded as fundamental structure of State’s administrative organization,
confining state power to protect citizens’ rights and liberties, checking the
exercise of state power, as well as strengthening stability and efficiency of
state.

Therefore, if the Constitution does not comply with the concept of the
Constitutionalism, the mechanism of democracy cannot be effectively driven.
Considering to the political and social context amid the transition of Thailand
after 22 May 2014 coup, it was found that, even the Constitution of the
Kingdom of Thailand (interim) B.E. 2014 (hereinafter “the Interim Constitution of
2014”) includes some provisions affirming the rights and the liberties of citizens,
those provisions are vague and deficiency in order to ensure that the
fundamental rights and liberties of citizens will not be violated, especially the
provision concerning the exercise of state power by the head of National
Council for Peace and Order (NCPO) by virtue of Article 44 of the Interim
Constitution of 2014. Moreover, the exercise of other state agencies do not

comply with the concept of supremacy of the constitution according to the
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social contract theory, separation of powers, checks and balances of the
exercise of state power as well.

Therefore, it can be said that the Interim Constitution of 2014 does not
enclose the concept of the Constitutionalism and it results in the draft
Constitution (referendum version) on 7 August 2016 in part of transitory
provision saying that ‘all announcements, orders, acts of the National Council
for Peace and Order or of the Head of the National Council for Peace and any
order promulgated through Article 44 is deemed legal and effective under
Constitution’. In addition, the process of drafting the new Constitution under
Article 35 of the Interim Constitution of 2014 also does not comply with the
concept of the Constitutionalism. Hence, it restricts people’s participation and

causes damage to development of Thailand’s democracy in the future.

Keywords : Constitutionalism, democracy, the Constitution of the Kingdom of
Thailand
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! Carl Friedrich (1972). “Constitution and Constitutionalism” International

Encyclopedia for the Social Science (reprinted ed.), p. 319.
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nsunasessuurAIn1seulafieglulseifimansylsungiunn uazansgelusn Faug
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? Walter F. Murphy (1993) “constitutionalism” cited in Liu, W. [XIZ§£]. “The
Christian dimension of the origin of constitutionalism: St. Augustine, Thomas Aquinas,
Richard Hooker and John Locke” (Master of Philosophy: University of Hong Kong, 2012),

p. 21.

* Mcllwain and Charles Howard, Constitutionalism: Ancient and Modern, (thaca: Cormnell
University Press, 1940), p. 24.

* Louis Henkin, Constitutionalism, democracy and foreign affairs, (New York
and Oxford: Columbia University Press, 1990), p. 6.

’ Stephen Griffin. “Constitutionalism in the United States: From Theory to Politics”
Oxford Journal of Legal Studies 10: 201-220.

* oswssn AuriUavudd, “uunfAnsgsssuyndenlusgssuyalne: Anwieniznsd
$35TUYAUITIRIUITNTINY (avutans) WNSANIIY 2549,” (nenfinusUsayyrumUndia
avivHRmEns puglfinans PaInsainInends, 2551), wih 10.
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UIANA 835500100, NYUNIBUNITY 18N 1 TTAUINIINIUTVYLATaN LR
NOVNIBUNIFULARN 9, (NN TR5ITY, 2538), Mt 85-86.
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2 501 gy, Uivnuasimuinisnnenguuneunity, Ruriadai 3 (nganne:
Tayayy, 2544), v 40.

" Carl Friedrich (1972). “Constitution and Constitutionalism” International
Encyclopedia for the Social Science (reprinted ed.): 319.

U3 tnwamdnd (Wew), Anadnn Ysnd wAluiudi), aaYSweyn, nh 92.

¥ gaunlgdinisld@in “The Rule of law not the rule of man”
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" uasfnd gassnilay, AeSunenguanesgsssaye, (M5ame: dineusuAnwingruoums
WRTSReEN, 2556), BN 22.
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Abstract
This article explores a range of sports participant liability. It particularly

examines how law of torts finds its applicability in settling the disputes in the

" Jufisuunau (received) 14 NUAINUS 2562, Sudiudlaunaiy (revised) 13 furay
2562, Jufinauiuunaiy (accepted) 13 flunay 2562

T dfanansvuaia UMINUIRENTUNN, FUHNTURTNNUI8UNIYU UN1TINYIaY
qiw”aﬁﬁm%iw, LLM in Business Law De Montfort University, PhD in Environmental and
Planning Law De Montfort University, 13158Ussannnuzdaaans uming1aeidesln

dieuduusseneivinseuinien 17443 ngvuiefiun (Sports Law) Aguzdfieans
WAINEIR el



56 L nsansifenans anivendewiiimgss U9 2 adufl 1 Wnsieu - guieu 2562)

field of sports torts. Using Tort Law contexts it considers the sports policy
frameworks underpinning the main impacts of participant liability to co-
participants for injuries and violence in professional sports. The law of torts is
then explored. A range of torts including risk assumption, liability and
negligence are examined and set in the context of sports interest. It then
considers the growing range of modern sports torts. Case studies from UK
jurisdiction are used throughout and a comparative approach is taken which

considers developments of modern Sports Tort Law.
Keywords : Sports torts, Liability, Negligence, Injury, Violence
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' Mark James, “Liability for Professional Athletes’ Injuries: a comparative analysis
of where the risk lies”, Journal of Current Legal Issues. (2006), Available from http://usir.
salford.ac.uk/1058/1/james1.pdf (Accessed 14 February 2019)

? Mark James & David McArdle, “Are you experienced? ‘Playing cultures’, sporting

rules and personal injury litigation after Caldwell v Maguire”, The Tort Law Review. (2005),
Available from http://usir.salford.ac.uk/1055/2/Tort Law_Review V13 3 Are you experien
ced.pdf (Accessed 14 February 2019)
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® Richard Lewis & Annette Morris, Tort Law Culture in the United Kingdom:
Image and Reality in Personal Injury Compensation, Cardiff University, 2012, p. 232.

* Neil Partington, “Sports coaching and the law of negligence: implications for
coaching practice”, Sports Coaching Review. (2016): 93-105.

> Richard Parrish, Sports law and policy in the European Union, Manchester
University Press, 2003, pp. 249-250.

® Steve Greenfield, AJ Karstens, Guy Osborn & JP Rossouw, “Reconceptualising the
standard of care in sport: The case of youth rugby in England and South Africa”, African
Law Journal Online. (2015): 2184-2217.
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" Neil Partington, “Legal liability of coaches: a UK perspective”, International
Sports Law Journal. (2014): 232-241.

® Richard Caddell, “The Referee’s Liability for Catastrophic Sports Injuries - A UK
Perspective”, Marquette Sports Law Review. (2005): 415-424.

? Pauline Sadler & Rob Guthrie, “Sports Injuries and the Right to Damages”, Sports
Administration. (2001): 9-14.

" Joachim Dietrich & lain Field, “The ‘Reasonable Tort Victim’: Contributory

9

negligence, standard of care and the ‘equivalence theory’”, Melbourne University Law

Review. (2018): 602-646.
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liability for sports participants”, The Tort Law Review. (2004), Available from http://usir.
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w1 John Cornforth AuUsufiualuas Swansea F.C. nszvilagdszamiduiaaidume
T¥une Brian McCord I@Suninduaniaiivndrsunaulianansaaaaunisudaduin
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Wnuealanaondin A1ayfsssuiidadeliuie John Comnforth Aasualdadanie
Tiffuune Brian McCord «Jug1uau 250,000 Yaus (£250,000)

(?) AR Caldwell v Maguire and Fitzgerald CA ([2001] EWCA Civ 1054)
arilandidutnfindihendn (professional jockey) Iégndnasdadutindundsinondn
gursduihenssdruassauefoguis (manoeuvres) villandldsuuindu ndsind
fnsldaruresaluasfiundin AnuirduaslinsevilagusAainanusesinsede
(careless) uagnsevinnissudflungunasinisudstuinidfendndnde Tanddald
Hovirsnaeaedldnseyinasidalaguszam (tort of negligence) MRUNAIALATITH
Singuldimnulisnaivansusmaanauiin mszudiinlunmsutsiusiasasdes
UftRnmanusesinse Ssmumihiinuied (duty of care) neldnginasinisudsty
Aundiendn nanfe wihiidinandesduniiifedemensmminidsdailiiia
naedeTinuarssnevesiidrsiunsudaduiindinerdnaudu 9 avoid causing
injury) e aInANNALazaDnAdesuan N salluruzInunsuYT Ut ey
Snvatinfwndideddeusedasefalyanalunmznduiuindesdnidevesindun
IherdnuazngAnisalvonnunisutaduiidsdiiuey duinfwndihednenald
auszdaszaduiniuld winldldiifsmeld Afedndunisnseilaguszam
dude uwiniluadflandliernhduldimieliusngudngudaauinduasiiaes
lansgmnislasasiaslylaldninuszingsds (without evidence of reckless)
A1agRsIILINguIinInwenlodluafninan?

(@) AR Watson v British Boxing Board of Control [2001] QB 1134 Afidl
w18 Michael Watson dnfwiuiserfnmdulandiesaunssunisnivaunisuasdu
UIBINUIAY (British Boxing Board of Control) Tugnugdas laglandlanainiii
FaglinsevinisineUssumduias (negligence) lngdnaslugiugannisuasdu
W gn R e TNt iardaeszainse s (duty of care) Tun1ssmnIsua s ufn
wganin digyruilufiiniamnedinsnsseisansugameuiadesiusagnis
PewdenansumsenAvnneaIndlddunsuiaduanmutstuegiaiusiagg
(medical care) doulandleuuiadulusyninsnisudsdufinnneiisnaslddaty
ninuwadasluladnm3sun1sUguneIU1an30N13YI8MAaBN 1SN NGB UTIIIN

1%
a =

dwalilandlasunissnwegarduar iviuvsdinesinisuiaduiiadu lanAda
ADINUYATNTUIUINDINITUIMAIUINATWYITY 9191 Tnaslugrusddnnisudedu

b = a

Auuieo1dniedesldanuseiinseisdunnaluniizidutuindasdnuideves

Y a

ATANITWYITUAWIIE DTN LA WO AN TV LNUNITUUITUND AN AvIAurTsaule

Y

e
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lesuuiaidu Fadunisnsevilagyssumiduasvesdiaegdnnisudsduinugendn
AagfAsssusangulainnulidiasyaldrmdulnavawnunnlandiduduutuiov
1 audaud (£1 million)

(%) AR Vowles v Evans and Welsh Rugby Union Ltd. [2003] EWCA Civ
318; [2003] 1 WLR 1607 afssnanlandaaduiniusniaiasiauldsuuingu
91nNsuTsTuegguLss aurliAnensuiaiuiuTnaresenitansutadu 1y
awgldosisadumendsanniineinsuindudnan suasdadunssunsgindu
nsudstuiinindataaduudinggnnanmildlddsduldnguusivesnisudedy
finsniainndudeanaudssiiazifnsunenioanlanafiaziineinisuinidu
voslandfiduinfmindaiaadu Tanddananmhiueeldnsginislasysaan
Amsziinsy YellinAunisutstuiindndvalufiad (failed to exercise reasonable
care) Loy mmﬁmmL%‘Usuaﬂﬁmﬁﬁlﬂuﬁ’ﬂﬁww%’ﬂﬁaﬁ’ﬂﬁLa'ul,ﬂuﬁqﬁﬁamwmalﬁ

a

mﬂmmmsuuﬂmiﬂu (injury reasonably foreseeable) mmmuﬂummmammau

al

ﬂ1sLLGUwuﬂmﬁﬂuauﬂnauswﬂwqumaawmm1/1ﬁ]ymaﬂ%mmsumsvaﬂmmwmu

v v a a

dafadunsutsduiimdsdiiuey el Saglugiugnssunisindunisudeduiie
sntadpsiaunsdasddninussdnseisdynnalunivutudndoslinnuideves
nssunsEdnaunsLlstufinsndadnsiauLaznginisalveununsutetusninenad

tnwsndaunisaulafiasyihnisudetulasuuinidu Fanssunisgindunisuaaduim

v
v A

SniadanauentldmusyinssTaduinduld wimldldlidemell Sadunisnszi
Ima‘dizmmLé‘uLa'aéuaaﬁ‘hLaaﬂismma@’éfmﬁumsLLeziq%'uﬁww%’ﬂﬁaﬁﬂﬁLﬁu AAYAGITN
ganquisininelidiasdesuiinvaldadulnumaununntand

(%) AR Benjamin Collett v (1) Gary Smith (2) Middlesbrough Football
and Athletics Company (1986) Ltd: QBD [2008] ARG Benjamin Collett afim
Ahauiiud1sealuas Manchester United F.C. lnasaulunisudsduinmmnueasening
aluas Manchester United F.C. wagingd15oaluas Middlesbrough F.C. Tug e
finnsutstuagiuune Benjamin Collett Tdgnune Gary Smith nszshnislagyszam
(negligent tackle) autduwmnliune Benjamin Collett LAndunsiawnsianie lauwn
NM5AAINNSUIMEUBEN95 18IV W1E Benjamin Collett Falaunloane
magdsssudangulaeiiosuns Gary Smith Wudnaed 1 lugiurgning wazilesaluas
Middlesbrough F.C. Iu;a;’m3ﬁLﬁuu18%’Na‘Luaiﬁuﬁ’Qﬂ”ﬂﬁuaﬂma Gary Smith 1oy
we Gary Smith leinszviazidalunianisfians (vicariously liable) MRUIAIALATITH
SanquldRansafinanuiliune Benjamin Collett ldsuadulnunaunuiiiaBenen
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Audenenaiiuaivinsislalusfin (past loss of earnings) wazA1919518le I

[ '
aaa v a

au1An (prospective loss of earnings) addiivafiuraulasginmagisssudangule
andruruandsmeniilanduelvidnaseldaswn (discount) iludruiuiesas 15
vosansgldluouian wiiluaddeinisuiaduesieiisusainueirives
w1y Benjamin Collett dwnasion1susznovar@niniwinauea vilvldaiunsavinun
mleansausznaufanisauanmsiauimaveae¥nlaniuund saluisnisun
Tonalun1sidsiunsuasduniiiesan (Msensudlesdn (Premiership)) Tull 2007 &
2008 Gsm1nue Benjamin Collett T@illonadnsaunisudstundidlosanudavsvinli
swidluewaniuualduiiasfintulusnadesas 15 uidlomayfsssudanguls
filaszsiudusiuinloniaiune Benjamin Collett azitrsmnisudsduniidefanligs
17N FaEma Ay fsssusinguisu fiaslild Ogden Table™® unimunau1n
seldannisagideanuansalunisidutdnimiaueasidn

4. UNAATILRARAZILANINISIHT TIUUSEINABINg Y

Mniinanisiioguafaziianianisiwludisiu Amagfsssusainguldiag
finsanfinnuienly deRarsandsdefinmszningnszvhasfinfudgnnszviaziiie
auudusidupfsuduafdeinimsznirninfimendnduiniue@ndieduies aAf
TaNNINTENINUNANIDINAUNTTUNTHANFUNWIDIIN ARTDANINTENTIN0IANS
mdufwlugusmduddanisusduiviondnivinimerdn uaziduadluides
dawiolud

® Fausid 1998 1udfuan House of Lords wasusswmesanguldoudflviemagfsssusnnuy
14 Ogden Table uUssiiuanudsmelueuandidusaiiu Tng Ogden Table Tosuniswauu
uisatufRuniaded 6 (The 6" edition of the Ogden Tables) lufl 2007 magfssauludanguy
o1densmuInAvIaeldlusuianiiownaneinisuiniu Taserdeaultuiueuseniig
srozafinnnssld suiAnanaudssiidatuinannismeuszarsilduiueurasszesiaa
Tum e magfsssusanguazld Ogden Table mAnduInigatagtureseldlusuiand
gudslusudesnaneinsuindu Jadedmnuneldluouanigydelusudosnaineinis
UIALIUTeY Ogden Table fiasAndstadusing q laun s16ld szaun1sd@ne n1svineu quaamn
WAL

Iﬂiquﬁ'mﬁﬂu AUAYIA AaR9dvd LazAmy, N1531ATBUNYUN18A I8 TTN4
\swgAnans : nsanandemeluafiazidin neldlasinisidetes mlnzinguunedaeis
maAsegaans, anniAfesiiandnd duinnumagfsssuuazanituidoiiionsianussma
Ine, 2553, wih 3-13.
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ARTENNIMIEnIINANIAUTNAKIAeiwes taka aanunAuiodnlugiuy

[ 1 1 Ly

Mdugnsevazdalilaadda uinszvilulaeusiannanusydnse tegraguinim
¥

a

odnluriaihindy q fedaddlunmsudaduimssiuimendn Suinfwerdnluay
wutudndesdnuidouasnginienl wazdnasvhasdaenaldnnusedinge Togaru
dnvordnluadeindu q wildldldrnusyiase muuniddeveainimondn
Tuwsazviafwidesdauilunginasindninazauaiunsalivinuznianisfivg
vosmuiilinedunsesetnindmssiuduviendnidsdaldausuusslunisudedu
Awnendn Snsdadiefifignsshandaadlaiieieniemlifesunneiundin lae
tnfwiendnoralildfaaunhliintindmstudiuldsusunmeduidindaususn
wiiflorfunisaslavinfrossniauinliinAnndsmssfudadanauaends ans
nszvidinafdeldaindunisnseviasdioud Wnfuredngnsyihasdedndessuln
INNINTLIVDIAY
aRtenmIEnINsesAnsifufmlugusiduddnnisudstufiwfutinf
fun ARflosdAnIiAuRn (1Wu ANEATINNTTAN aunAuAWT wagsusuf) lugiue
AIan1swdatufwodinlilaldnnusednseTmiuidonaznginisal ldlviinaiy

Ly |

AANaInguR1dINARaTINkAEI1IN18VR LN AW INUTIuN SLYIT U DTN

sudufanssuiiosdnsrfuinlddntumn mafiosdnarfufnlugiuedinnisudsty
Anordnlailddaliinisquaguameunsonaznsinuanuasnsieluindimunzay
Tngludunsnismdegunsainianisunndunsessuanudesiiagiingiinamie
SunTounsaneniedinvesinimendniidisiunisudsduin deulalviduves
aeAnsAAUARIlUgINERIANISUYTURANIR TN AN SEYIvs U URlun1sdnfanssy
MsudetuAnszRuendn feldinesdnsifuiwlduszamauise Weianiy
domesodinnazirsnieveainAniendndidnsiunisuraduiuiud msiznng
U51maIn1nInsmiegunsainienisunmeinsesiuanudssiiaziingiAmamio
dunsreunsrsnmeviedinvesinAwiendniithsunisudaduiv Ademdunalnonse
nnsnsvhwesesAnsiiufwlugugdinnisuisiufmendn wuhiesdnatif
Anlugiuzidanisudsduimendndesiuindeinimendnildfunnumevie
lgsuuiniu

TofinmsgninsinAmdunssunisgdaduin leun affnssunisdindu
nsutstufwiiniideddausedinge Tmuidouasnginisaifiaslunisudaduim
fifdsiufiuey eanmundeafiaziindunsievideanloniafiaziinenisuiaiivyes

v a

Unfmadasiaun3eadn a1nssunsERndunsudsluimensldausednse Tagui
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tuld usmldldlhRemeld Sadunsnseshlnsdssambudevenssunsgindu
N13HYITUAR

uanani arazidianiensiwludnediu fenagfsssudmngulfineidadoely
defnsandasuifunisnsgyilagadavieussaniaude Inoviluiniduadiland
ussereNesunnduaslansevinlagUsennniduias (negligence actions) #3aUszum
WEuLaen8195181s9 (gross negligence actions) aunaliinA11un18 (death) 138
91M1SUIALEURBI19Y (injuries) vostinAwfiawhnisudsdulunsasedafin lned
AnszvazdaonaldldadlaagliiAneudemeluduisn uinsevinlulngysiaain
anusEinsy e Bsfnsgihasifindndesiinnuidonaznginisal uazgnszviazidaens
Téanusesiasefamamihifaud lidesdunihfounguasinfninisudedu v
mmé’zyapﬁpﬂﬂﬁmmﬁmaiﬁszuumsmiqsﬂ’w%aﬁuaimiﬁmﬁué’qﬁﬂ wSonthiives
dinitufnssuimethmilsegdladunsians winildedrafivselsl

audmeiidatuluafazdanienisimndieiu dmagissausinguldiag
finrsunfininwienld snidudesesnsiifidemeesieasondndemelumauis
NENIEYRLIEN INAMNEEMELATIRAINN YT AR TN AN AINAY
NAsHstulaeUsrumauEe (MieUseu miAuasag1931eise) wiindIEnseIi
azdafissadlayiesisne widmaiiAadufoanumevosgnnseiasdinuii
fnszvasdinffessufinseldandomeiduiu Snananuidenisuniainises
tnfmerdnlidnagidusunseunsisneiaiada vieldaadd Adeiduainy
demsundniodniidy eghdlsfaiy andldnduendedniludreiy dad
M09 2 Af lawA (n) AR R v Bradshaw [1878] Cox CC, 83 uay (¥) Af Caldwell
v Maguire and Fitzgerald CA ([2001] EWCA Civ 1054) ﬁmaqﬁﬁiiuﬁﬂﬂqﬂﬁ
finnwlienilesdas (dismiss) iesnifuiimenlandiihduandslsionadlsléi
FaunsyNIssul R uas UNTRQRveInguue (Wi nguuieeigy)) usednasgla
nsgvilagynanaussdnsyIsluseniranunsuysduandmalifnnudene
wrland”

“ af R v Bradshaw [1878] Cox CC, 83 ifunfaziinn1in15Aw191U51A210075
WNINUYIINNHMUIEYHUINLUNITUYITUANI1B1TN (non-intervention of the criminal law
into sport) NA1AD NAUBINITNTZYIIAMURANID1ETUTZIINNITUTITUAKIDITW (LTU A19Y1
$1e919m1e) Bifinagniusionsaliuafazidaniauwndulssmagingy mszaagRsssuginguies
Alallgdeiondaiansdudiifertuesdusznaumnufiansenginuilandldi dumnfiansan
Amnwafdiuazidanauns sudulumuvdninueivesngneaeuteussiiiefeigiinige
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anUTEN1INIY ANUSURANRAZLIASULANIINAITNTENIVBIYAAADU
(Vicarious Liability) nanifie anusuiiaiisinimiendnlugiuganinmininuneides

v W

dunusivaluasfimendindsinlugiusuedslinssiazidalusenittasinisuadu

)

Anseduodndadunisy fjoaaulunienisidsesrmidifualuasinnondn
Tugrugunsdne auldneliiAnanudemeniinimeandnanaluasfiuieinduud
wWuiingmneazdasinguimuslialuasfuordndindnessuiiadienisnseii
azflnveainfmendnidaufsidosduiudifuedauazgning Seanuyniiy
Wuwigdawazgnindlugsiafinn (sports employment contract) ma&é’mqwmﬁudwﬁ
Tngannsingnitunielddyardrafemundiauguiend (Youth Academy Contracts)

o

wazdy19191nAKI813W (Professional Player Contracts)

5. unagd
azillanienisiundoidudfmnainnisnsziilagasdaniaussuimduiae
(ufsznmdusessaionsy) SaRatuldlumneim liandu (1) dnfm
91¥nnsyviazidadniwiandnmeduies (v) nssumsiinduioinnsgyiagiia
infun waz (A) ssAnsirAuAnlugrueiiduddanisudstuimendnnsesinazidn
UNAWIDIN ﬂmuLLmLLmLtlumﬂmmmmLﬁamammma £319N1831NNTNTEIN
azdalunsudsiuividetuimuaidu nsfnwmumuaiaziianianisiwiitls
wBugnundudiegnsludrediu genvinlidldiudsluaenising (@ sadnsiiduim
aluasiv grnauin §3an15udaduing nssumsiinduivn wazdniuiendn)
nsgniniiadesldaussdnszSnuniidauiedaneldnseunginmueindng
n1swvatunasdayniuludyymseianseiinislaeusiaAananudssaniduie
(v3eUszamAudonteious) wenanidsdlilunssviazifindeyanaduluuinig
A 5ﬂﬁ’jaéhaimﬁﬁmm%wiugmzﬁL’ﬂumm’hwaaﬁ'ﬂﬁmm%wiugmzﬁﬁuqﬂﬁw

figniuazosdusznovrasnuinnisengiuanialuainadazilianauns oegslsAd Tuuieadd
magAssaudinguldinduisatuafazifianianisin magisssusainqundueidonaresnis
nszviAuian1e1g luIEnIten1suatuiuio1 T (1Wu n13vi31e19n1e) sndudiudfey
Tunisiasandiinnwafazidaniuns whdvindunisuaesliiinisunsnugsainnguuigeig)
Wb UN13HUITUARIBITN (intervention of the criminal law into sport)

Iﬂiﬂﬂ@lﬁmaﬂu Edge Hill University, The Criminal Law and Sport.

(2017), Available from https://www.edgehill.ac.uk/law/research/centre-for-

sports-law-research/sports-law-insights-two-faces-sports-law/criminal-law-sport/
(Accessed 14 February 2019)




sensifaans uninerdeudimass U7 2 adudl 1 @nsiew - Sguieu 2562) L& 71

Afdesiiuguanazaeeduliinfmednludaiavewuldanuszdnsz islunis
wisdufwor@nsufedunisusenouanisnunisnisidrditualuasiviondn
Tugusuedng
\eragfsssusingulinaussiagiuisatuafaziiianisnisiuisiunisg
o1femdnanuiuiinfeaadsmeannisnszinasifia daunisdaduusziiuingd
daulddudsluninsimendnnenidinelanssilasssnmaudense iy
wihumagsssussngulineussiagruiingidanlddudelunnstineInisdes
Tirnusgiinse TmuauaslurugiAanssuiendunsudsiufimendnvdelusening
fifimsudetuiinerdn mneuidsmeviesusunmeiAntududsiiduasaaiiule
uda Avhuindeesessufialumuidsmeifeduterudemeiisuasaaudiuls
A8 NTINUTTINGINVBIAREASTINSINgueauinUseloydvinlvgidiuladiuide
TumsineIniisszdnianeilvinuneguvdnidssnsldausuuswdonseins
vinduseriidulsdudsluninmaiine Insedu
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Tortious Liability in Outer Space : Lacunas in
International Laws and the Ways Forward to Protect

Thai Space Activities under Existing International and

*

Domestic Legal Instruments

AMNTURANISazIlialuaINIA : Yasdnslunguaneseninelssine
waZLUININANATEINANTIURINALNEATeTdnaln
menguangsEnIneUsemanazngvaneneluniedludagiu

Kitjapat Kesiranon
Aavnaid nAsIUUN

Abstract
Space technology is being globally developed by many governmental
and private agencies. Space activities are also being conducted by both foreign
agencies and Thai agencies. Heretofore, even though we have international
space laws, namely the 1967 Outer Space Treaty (the Treaty on Principles
Governing the Activities of States in the Exploration and Use of Outer Space,
including the Moon and Other Celestial Bodies), and the 1972 Space Liability

Convention (Convention on International Liability for Damage Caused by Space
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Objects), this space law regime is not able to fairly protect the right of injured
persons from tortious acts in outer space. They do not touch upon individuals’
tortious acts in outer space and do not impose any civil liability on them. The
international space law regime lacks of some key definitions in the 1967 Outer
Space Treaty and the 1972 Space Liability Convention. It does not truly cover
all space activities. Although it provides that non-governmental entities that
conduct space activities must bear international responsibility, but it does not
provide any method to injured persons to claim for compensation from those
entities conducting space activities.

Meanwhile, procedures in domestic tort laws are far more developed
than those mentioned. It, nevertheless, has some problematic issues on
different choices of law rules among states, and immunity of States and
international organizations. Such immunities make those entities stay above a
state’s jurisdiction which makes them cannot be sued before any particular
state’s court.

This article points out some problems in international space laws as
mentioned and transnational tort litigation system in general, in claiming of
damage caused in outer space. It analyzes into the ways forward to protect
Thai space activities under the current international laws and Thai domestic
laws, namely the Conflict of Laws Act B.E. 2481(1938), the Civil and Commercial
Code of Thailand, and the Civil Procedure Code of Thailand. Such ways forward
would be able to adapt with other countries as well. The author believes that
the guideline as such will benefit Thailand and international community, and

bring justice up from the earth into outer space.

Keywords : Tort, Tortious liability, Outer space
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Chapter 1: Introduction

Human is suspect creature. We, human, are always eager to know what
are above us out of airspace. Telescopes, satellites, rockets, space crafts, and
other space objects have been created. First innovation that showed human’s
capability to reach into outer space was developed in the World War Il period.

The German V-2 Rockets, the world’s first ballistic missiles, attacked London in
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1944 by flying across the nations.” The V-2 has operational range of 200
kilometers.” This range is high enough to reach into outer space.3 In 1957, the
Soviet Union launched the first artificial satellite, Sputnik 1, into outer space. In
1961, Russian man, Yuri Gagarin, became the first human that orbited around
the Earth in the Vostok 1. The flight lasted 108 minutes, and reached an
altitude of 327 kilometers. In U.S.A., the first American satellite, Explorer 1,
started orbiting in 1958. In 1961, Alan Shepard became the first American flew
into outer space. Recently, the U.S. Air Force successfully flew three X-37B
Orbital Test Vehicles since April 2010.°

In military field, the U.S. president, Ronald Reagan, called for the
development of a missile-defense system in 1983, namely Strategic Defense
Initiative (SDI) project. The project was mocked as “Star Wars”” It was a project
aimed at developing a space-based missile defense program that could protect
America from nuclear attack. The idea of futuristic technology, including space-
based laser was included in the project, even such laser has not been
successfully developed.6 Recently, in June 2018, the U.S. President, Donald

Trump, expressed his idea of establishing the U.S. Space Force to dominate

" The Aerospace Corporation, A Brief History of Space Exploration [online], 10
December 2018. source https://aerospace.org/story/brief-history-space-exploration; Richard
Hollingham, V:2 The Nazi Rocket that Launched the Space Age [online], 10 December
2018. source http://www.bbc.com/future/story/20140905-the-nazis-space-age-rocket

? Hollingham, V:2 The Nazi Rocket that Launched the Space Age [online], 10
December 2018. source www.bbc.com/future/story/20140905-the-nazis-space-age-rocket

> John A. Vosburgh, “Where Does Outer Space Begin?,” American Bar Association
Journal 56 [online], 2, (February 1970): 134-136. source https://www.jstor.org/stable/pdf/
25725041.pdf

Y US. Air Force, X-37B Orbital Test Vehicle [online], 10 December 2018. source
http://www.af.mil/About-Us/Fact-Sheets/Display/Article/104539/x-37b-orbital-test-vehicle/

> Kevin D. Williamson, A Satisfying ‘Star Wars’ Sequel [online], 10 December
2018. source https://www.nationalreview.com/2017/06/ronald-reagan-missile-defense-star-
wars-initiative-huge-success-despite-critics/

‘us. Department of State, A Satisfying Strategic Defense Initiative (SDI), 1983
[online], 10 December 2018. source state.gov/r/pa/ho/time/rd/104253.htm



sensiifaans uninerdeudimvass U7 2 adudl 1 @nsew - Sguieu 2562) L2 79

outer space.7 These incidents could result in damaging of space assets or space
objects in outer space in future.

Furthermore, increasing of space debris and idea of space tourism are
also important and are going to be talked more in future. These issues
inevitably cause damage in outer space somehow. One of notable example
can be referred to the 2009 incident which the Russian derelict satellite
(Cosmos 2251) collided with the United States’ satellite (ridium 33).° Another
incident was the collision of China’s satellite fraction and Russian Ball Lens In
The Space (BLITS) satellite in 2013

Considering those facts, many space activities are being operated by
many capable states around the world, including Thailand. Thai government
and private entities also play roles in outer space. Those activities are
demonstrated in the Chapter 4.

This article is indicating the insufficiency of current international space
law regime which is unable to fairly protect injured persons from space
activities if damages occurred. It is demonstrating that domestic tort law system
still has problems in some aspects. It is enumerating how Thai domestic laws,
together with current international space law regime, protect Thai space assets
and recover injured entities from tort occurred in outer space. It is eventually
offering that a proper legal instrument needs to be developed to cope with
potential damage from space activities. Additionally, the article is elaborating
the ways to develop new legal instrument.

The article starts from the Introduction which explains briefly about

history of space technology development and history of space activities. The

" Andrew O'reilly, Trump Orders Establishment of 'Space Force' as 6th Branch
of Military [online], 10 December 2018. source http://www.foxnews.com/politics/2018/06/
18/trump-orders-establishment-space-force-as-6th-branch-military.html

® The National Aeronautics and Space Administration, The Collision of Iridium 33
and Cosmos 2251: The Shape of Things to Come [online], 10 December 2018. Source
https://ntrs.nasa.gov/archive/nasa/casi.ntrs.nasa.gov/20100002023.pdf

* Leonard David, Russian Satellite Hit by Debris from Chinese Anti-Satellite
Test [online], 10 December 2018. source https://www.space.com/20138-russian-satellite-

chinese-space-junk.html
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second Chapter indicates laws involving with the issues. Those are international
space law, Thai tort laws, and Thai conflict of laws rules. The first cornerstone
chapter, third Chapter analyses into the problems and lacunas of the laws in
the second Chapter. Fourth Chapter, the second cornerstone, enumerates
space activities of Thai people, risks, and applications of existing legal
mechanisms order to protect space assets. Fifth chapter proposes the futuristic
ideas of filling the loopholes mentioned in the third Chapter by developing of

new legal instruments. Finally, the sixth Chapter is conclusion of this article.

Chapter 2: Relevant Laws and Regulations

The author has categorized the relevant laws into three categories,
namely international space laws, tort laws, and conflict of laws rules.

1. Space Laws

The relevant space laws here are Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space, including the
Moon and Other Celestial Bodies (the 1967 Outer Space Treaty) and the
Convention on International Liability for Damage Caused by Space Objects (the
1972 Space Liability Convention).

When the Sputnik | was launched into outer space in 1957, reaching to
outer space became real. It is not only an imagination like in a scientific fiction
anymore. Hence, the world’s attention moved to necessity of space law. So
that one scholar in air and space law, Professor Diederiks-Verschoor, expressed
her view: “What the Wright brothers did for air law, Sputnik | did for space
law”."

The United Nations General Assembly, in 1958, recognized the common
interest of mankind in outer space. It basically means outer space should be
used only for peaceful purposes. At that time, an ad hoc Committee on the
Peaceful Uses of Outer Space was also established by the Assembly to report

to the Assembly the nature of legal problems involved with space

"% sabella Henrietta Philepina Diederiks-Verschoor and V Kopal, An Introduction

to Space Law, 3rd edition (London: Kluwer Law International, 2008), p. 2.
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exploration.“ One vyear later, in 1959, the permanent Committee was
established, namely the Committee on the Peaceful Uses of Outer Space
(UNCOPUOS)."” This permanent committee was introduced, to report the
Assembly the legal problems which may arise from space explorations and
uses. The Assembly also, in 1961, in order to strengthen international co-
operation in the use of outer space, commended to the States that
international law, including the U.N. Charter, shall applies to outer space and
celestial bodies.”” In this occasion, terra nullius™* doctrine was adopted to be
applied to outer space.15 In 1963, nine concrete fundamental principles of
space law were eventually declared by the Assembly by adopting the
Resolution 1962 (XVII) on December 13 of that year.16 Eventually, those nine
principle were put together in the very first world’s international space law,

‘Treaty on Principles Governing the Activities of States in the Exploration and

' United Nations General Assembly, “General Assembly Resolution 1348 (XIII)
Question of the peaceful use of outer space, adopted 13 December 1958 [online]”, 10
December 2018. source https://documents-dds-ny.un.org/doc/RESOLUTION/GEN/NRO/747/
92/IMG/NRO74792.pdf?OpenElement.html

* United Nations General Assembly, “General Assembly Resolution 1472 (XIV)
International Cooperation in peaceful uses of outer space, adopted 12 December 1959
[online]”, 10 December 2018. source https://documents-dds-ny.un.org/doc/RESOLUTION/
GEN/NR0/142/95/IMG/NR014295.pdf?OpenElement

" United Nations General Assembly, “General Assembly Resolution 1721 (XVI)
International Cooperation in peaceful uses of outer space, adopted 20 December 1961
[online]”, 10 December 2018. source https://documents-dds-ny.un.org/doc/RESOLUTION/
GEN/NR0/142/95/IMG/NR014295.pdf?OpenElement

“ Tim Hillier, Sourcebook on Public International Law, 1" edition (London:
Routledge-Cavendish, 1998), p. 223.

" United Nations General Assembly, “General Assembly Resolution 1721 (XVI)
International Cooperation in peaceful uses of outer space,” adopted 20 December 1961.

" United Nations General Assembly, “General Assembly Resolution 1962 (XVIII)
Declaration of Legal Principles Governing the Activities of States in the Exploration and Use
of Outer Space, adopted 13 December 1963 [hereinafter Declaration of Space Legal
Principles] [onlinel,” 10 December 2018. source http://www.un-documents.net/al8r1962.
htm
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Use of Outer Space, including the Moon and Other Celestial Bodies’ (the 1967
Outer Space Treaty), which was adopted by the Assembly in late 1966 under
the Resolution 2222(XXl), and was opened for signature in early 1967."

The 1967 Outer Space Treaty is the very first international law governing
activities in outer space. It could be regarded as ‘Space Charter’ or ‘Space
Magna Charta’.'® It contains nine fundamental legal principles which are, in
short, 1) the benefit and interests of all mankind, 2) free exploration and use by
all States on a basis of equality and in accordance with international law, 3)
national sovereignty free in outer space (terra nullius), 4) other international
laws and the U.N. Charter are applied to the exploration and use of outer
space, 5) international responsibility for national activities in outer space, 6)
principle of cooperation, 7) retaining of jurisdiction and control over registered
space object and any personnel thereon, 8) international liability for damage
caused in outer space, and 9) astronauts shall be regarded as envoys of
mankind, and shall be assisted. These principles serve the purpose of peaceful
use of outer space.19

Amongst those nine legal principles, the duties to be responsible and to
be liable for damage caused to another State Party to the Treaty were
mentioned in Article VI and Article VIL.

“Article VI: States Parties to the Treaty shall bear international
responsibility for national activities in outer space, including the moon and
other celestial bodies, whether such activities are carried on by governmental
agencies or by non-governmental entities, and for assuring that national

activities are carried out in conformity with the provisions set forth in the

' United Nations Office for Outer Space Affairs, “Treaty on Principles Governing
the Activities of States in the Exploration and Use of Outer Space, including the Moon and
Other Celestial Bodies, adopted 19 December 1966 [hereinafter Outer Space Treaty of
1967] [online], ” 10 December 2018. source http://www.unoosa.org/pdf/gares/ARES 21 222
2E.pdf

*® Harold M. White, Jr., International Law and Relations [online], 10 December
2018. source https://er.jsc.nasa.gov/seh/law.html

" United Nations General Assembly, “Declaration of Space Legal Principles”.
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present Treaty. The activities of non-governmental entities in outer space,
including the moon and other celestial bodies, shall require authorization and
continuing supervision by the appropriate State Party to the Treaty. When
activities are carried on in outer space, including the moon and other celestial
bodies, by an international organization, responsibility for compliance with this
Treaty shall be borne both by the international organization and by the States
Farties to the Treaty participating in such organization. #20

“Article VII: Each State Party to the Treaty that launches or procures
the launching of an object into outer space, including the moon and other
celestial bodies, and each State Party from whose territory or facility an object
is launched, is internationally liable for damage to another State Party to the
Treaty or to its natural or juridical persons by such object or its component
parts on the Earth, in air or in outer space, including the moon and other
celestial bodies.””!

These provisions seem not to be able to cover liability of an individual
from damage caused by his or her activities in outer space. The liability
mentioned in these provisions is of States Parties that cause damage through
“national activity”.

The 1972 Space Liability Convention was drafted on the idea that “the
rights and obligations pertaining to liability for damage as laid down in the
Treaty on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, including the Moon and Other Celestial Bodies should be

. . . . 22
elaborated in a separated international instrument.”

* United Nations Office for Outer Space Affairs, “Outer Space Treaty of 1967,” art.
VI. source http://www.unoosa.org/pdf/gares/ARES 21 2222E.pdf

“ Ibid., art. VIl

* United Nations Office for Outer Space Affairs, “General Assembly Resolution
2777 (XXVI) Convention on International Liability for Damage Caused by Space Objects,
adopted 29 November 1971 [hereinafter Space Liability Convention of 1972] [online],” 10
December 2018. source http://www.unoosa.org/pdf/gares/ARES 26 2777E.pdf
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The Convention enumerates more on liability of the damage by
imposing legal liability of a launching state. Article II of the Convention
provides:

“A launching State shall be absolutely liable to pay compensation for
damage caused by its space object on the surface of the earth or to aircraft
flisht.””

The following Articles (Article Il — Article VI) explain more about the
damage caused in different circumstances. However, those circumstances
mention only damage caused by States to States.””

Article VII of the Conventions additionally invalidates the Convention
from applying to the damage caused by a Launching State to its national or
foreign national that is participating “in the operation of that space object from
the time of its launching or at any stage thereafter until its descent, or during
such time as they are in the immediate vicinity of a planned launching or
recovery area as the result of an invitation by that launching State”.” Article
VIII stipulates the right of suffered States to claim for compensation, and the
Article IX provides the channel of claiming which is diplomatic channel. Thus,
we can see that the Convention was created to govern only the issue between
states.

2. Tort Laws

Tort law is basically a mechanism used to recover damages by forcing
tort-feasors to pay compensation to injured persons. Each state has its own
domestic tort law that basically can be enforced in its territory by exercising its
jurisdiction. Thailand’s tort law is written in the Civil and Commercial Code,

section 420 to section 437.”° Section 420, the general principle, says:

? Ibid., art. Il
24 .
Ibid., arts. II-VII.
 Ibid., art. VIIL.
 Siam Legal, “The Civil and Commercial Code,” [hereinafter Thai Civil and
Commercial Code] [online], sections 425-428, 10 December 2018. source http://library.

siam-legal.com/thai-law/civil-and-commercial-code-torts-section-420-437/
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“A person who, willfully or negligently, unlawfully injures the life, body,
health, liberty, property or any right of another person, is said to commit a
wrongful act and is bound to make compensation therefore. 2

3. Conflict of Laws Rules

In extraterritorial case, domestic tort law of one state is able to be

enforced in another state in accordance with the choice of laws rules which are
. .. .28
normally lex loci delicti and lex fori.

Under lex loci delicit, applicable law is considered to be the law of the
place that tort occurred. On the other hand, the law of the forum will be
applied if the law of the place that incident strongly goes against policy of the
forum state, this is called lexfor/'.29

More doctrines, namely ‘the most significant relationship rule’ and

. . 530 . .
‘governmental interest analysis’ were also developed to decide which
country’s tort laws should be applied to a particular case. Finally, the most
recent theory, the idea of party autonomy, is accepted to be applied to tort
litigation. This idea was also adopted in the Civil Code of Russia’ and in the

European Union Regulation on the Law Applicable to Non-contractual

" Siam Legal, “Thai Civil and Commercial Code,” section 420.

’ USLegal, Laws Applicable to Torts [online], 10 December 2018. source
https://conflictoflaws.uslegal.com/laws-applicable-to-torts/

“ Ibid.

* Ibid.

* World Intellectual Property Organization, “The Civil Code of Russian Federation,
18 December 2006, [hereinafter Civil Code of Russial] [online],” art. 1219, 10 December
2018. source http://www.wipo.int/edocs/lexdocs/laws/en/ru/ru083en.pdf
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Obligations (Rome II).32 Under the party autonomy, parties are free to choose
their agreed governing law to apply with their case.”

Thailand has Conflict of Laws Act B.E. 2481(1938) as the main domestic
law governing conflict of laws issue. This law refers to tort as a ‘wrongful act’.
Section 15 of the act provides the text as follows:

“An obligation arising out of a wrongful act shall be governed by the
law of the place where the facts constituting such wrongful act have taken
place.

The foregoing paragraph shall not applicable to the facts, which having
taken place in a foreign country, do not constitute a wrongful act according to
the Siamese law.””

What can be drawn from the text above is that this Thai law mainly
recognizes the principle of lex loci delicit which cannot be applied in terra
nullius as examined below. Meanwhile, the second paragraph does not appear
to allow lex fori doctrine to be applied, but it merely rejects application of (ex
loci delicit in case that the tortious act is not unlawful under Thai laws.

Tortious acts in outer space which cause damages are definitely
unlawful under Thai Civil and Commercial Code as men’tioned.35 However,
there is no national sovereignty or any other domestic tort law in outer space
to trigger the application of lex loci delicit. Therefore, Section 3 of the Act

needs to be considered:

* European Union Law, “Regulation (EC) No 864/2007 of the European Parliament
and of the Council of 11 July 2007 on the Law Applicable to Non-contractual Obligations,
11 July 2007, [hereinafter Rome ] [online],” 10 December 2018, art. 14, source https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007R0864&from=EN

* Columbia Law Review Association, Inc., “Conflict of Laws: "Party Autonomy" in
Contracts,” Columbia Law Review 57 [online], 4, (February 1958): 555. source https://
www.jstor.org/stable/pdf/1119750.pdf

* ThaiLaws.com, “Conflict of Law Act B.E. 2481 (1938),” [online], 10 December
2018. source http://www.thailaws.com/law/t_laws/tlaw0063.pdf

* Siam Legal, “Thai Civil and Commercial Code,” section 420.
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“Whenever there is no provision in this Act or in any other laws of Siam
to govern a case of conflict of laws, the general principles of private
international law shall apply. »%e

Since the term ‘principles of private international law’ is broad and
abstract, the author thinks ‘the most significant relationship rule””’ can be used
here to apply lex fori doctrine or Thai substantive laws in Thai courts to
tortious acts occurred in outer space.

Although outer space is likely an extra commercium™ and free from
national sovereignty as a terra nullius” under international space law regime,
there are still some ways to enforce domestic tort laws to recover damage

caused in outer space which are explained in the fourth Chapter.

Chapter 3: Mechanisms and Lacunas in International Space Laws and
Feasibility of Using Doctrines on Conflict of Laws Rule with Tort Occurred
in Outer Space

1. International Space Laws

1.1) Outer Space Treaty of 1967

Unfortunately, under the 1967 Outer Space Treaty, article VI, there are

only three types of entity can bear international responsibility, namely
‘eovernmental agencies’, ‘non-governmental entities’, and ‘international
organization’. Individuals shall not be responsible under this provision. On the
top of that, these organizations or entities, under this provision, can bear
international responsibility only for damage occurred from ‘national activities’

in outer space.

% ThaiLaws.com, “Conflict of Law Act B.E. 2481 (1938).

" The American Law Institute, “Restatement (Second) of Conflict of Laws s 145”
[hereinafter 2nd Restatement of Conflict of Laws], 1971.

* Bin Cheng, Studies in International Space Law, 1" edition (London: Clarendon
Press, 1997), page 390.

* United Nations Office for Outer Space Affairs, “Outer Space Treaty of 1967,” art.

Il.; Tim Hillier, Sourcebook on Public International Law.
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Considering those words and how they apply, Morris D. Forkosch, in his
book Outer Space and Legal Liability, explained that ‘governmental agencies’
will apply to the States where they are capable to conduct activity in outer
space. ‘International organization’ is applicable when the state is not capable
to conduct space activities by itself and has to cooperate with the others. The
Article VI also mentions ‘non-governmental entities’ which can be private
bodies. However, this Article requires those entities to take a responsibility only
when they caused damage from ‘national activities”.”’

The Treaty does not touch upon the scope of ‘national activity’ and
does not even clearly define it. The author believes that this term should
absolutely include the States’ public acts (acta jure imperii — “comprises those
acts, which are done by a state’s virtue of his sovereign authority, that means
activities of governmental or public nature”), but the issue will be complicated
if the States conduct space activities as ‘private acts’ (acta jure gestionis -
“comprises acts where the state acts otherwise than a sovereign in private or
commercial matters”)41 because it is unclear whether or not acta jure gestionis
is intentionally covered by the term ‘national activity’.

According to the above discussion, there is no way to use this 1967
Treaty to force individuals that causes damage in outer space either with or
without state’s supervision or authorization. To illustrate this, the Treaty does
not govern tortious acts made by astronauts in outer space.

Article VII of the 1967 Outer Space Treaty emphasizes that the
international liability shall be taken exclusively by the State Parties which harm
another State Party or its persons.42 Hence, this Article shall not apply to

tortious acts made by astronauts in outer space as well. This Treaty does not

“ Morris D. Forkosch, Outer Space and Legal Liability, 1" edition (Netherlands:
Springer, 1982), p. 46.

* Mara Wantuch-Thole, Cultural Property In Cross-Border Litigation, 1" edition
(Berlin: De Gruyter Digital original edition, 2015), p. 279.

* United Nations Office for Outer Space Affairs, “Outer Space Treaty,” art. VII.
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impose civil liability on an individual who intentionally or negligently harm or
injure other person.

The interesting point here is Article VIl should be able to deal with the
States’ private acts (acta jure gestionis), as well as public acts (acta jure
imperii), that cause damage since this provision requires no national activity.
Also, it seems to appear that this Article forces the States to take international
liability when damage caused from any launching by non-government entities
in its territory.

The word ‘international organization” was laid down in Article VI, but it
is quite odd for an international organization to bear international responsibility
for national activity because the nature of activity conducted by international
organization should be ‘international activity’. Since Article VI says that an
international organization shall be responsible for compliance with this Treaty,
international organizations should be internationally liable for their internal
activities under Article VIl if they caused damage.

Moreover, it is unclear whether or not non-government entities shall
bear such liability under Article VII. Plain language of the Treaty seems not to
mean so, and leave such liability to be imposed only on the States and
international organization, regardless of whether or not damage caused by non-
government entities under the State’s authorization and continuing supervision.
Such imposed liability on the States and international organizations is ‘strict
liability’. Meanwhile the Treaty does not consider which liability doctrine

should be imposed on individual’s acts.”

®us. Congress, Office of Technology Assessment, Space Stations and the Law:
Selected Legal Issues-Background Paper, OTA-BP-ISC-41 44-45 [online], 1" edition
(Washington, DC: U.S. Government Printing Office, 1986), 10 December 2018, p. 22. source

http://digitalcommons.unl.edu/cgi/viewcontent.cgi?article=1011&context= spacelawdocs
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1.2) Space Liability Convention of 1972

The Convention was concluded in pertaining to the rights and
obligations of liability for damage as laid down in the 1967 Outer Space
Treaty.44 The key article, Article I, provides:

“A launching State shall be absolutely liable to pay compensation for
damage caused by its space object on the surface of the earth or to aircraft
fliht.”®

The only actor who can be liable under this Convention is obviously a
‘launching state’ which means a (1) State which launches or procures the
launching of a space object; and (2) a State from whose territory or facility a
space object is launched.”

As we know that a space activity basically causes high budget and
wastes a lot of resources, only powerful and capable states are able to
conduct a space activity or launch an object into outer space. Therefore, some
states gather together and make cooperation in a form of an international
organization. This needs to be considered that whether or not international
organizations have to be responsible under this treaty. Even though the
International Court of Justice, in 1949, rendered its opinion that international
organizations have possibility to acquire international legal personalityM, but
the pacta tertiis nec nocent nec prosunt principle was also laid down in Article

34 of the 1969 Vienna Convention on the Law of Treaties.48 This means that

*“ United Nations Office for Outer Space Affairs, “Space Liability Convention of
19727

* Ibid., art. Il.

0 Ibid., art. I.; Bin Cheng, Studies in International Space Law, pages 309.

“ Bin Cheng, Studies in International Space Law, pages 311.; International Court
of Justice, Reparation of Injuries Suffered in Service of the U.N., Advisory Opinion, p. 174.,
11 April 1949.

*“ Bin Cheng, Studies in International Space Law, pages 311.; Edwin Egede and
Peter Sutch, The Politics of International Law and International Justice, 1" edition
(Edinburgh: Edinburgh University Press, 1997), page 57.; United Nations, Vienna Convention
on the Law of Treaties 1969 [online], Done at Vienna on 23 May 1969. source http://legal.
un.org/ilc/texts/instruments/english/conventions/1 1 1969.pdf
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members of an international organization which are non-parties to the 1972
Convention shall not be liable or responsible under the Convention.” In this
regard, the author views that the questions of ‘whether an international
organization shall be liable’ and ‘whether members of an international
organization shall be liable’ are not the same issue. However, the 1972
Convention, Article XXIl, copes with this problem. It provides that an
international intereovernmental organization shall be liable only when it has
declared to accept the rights and obligations provided for in this Convention.”
The final draft came out this way even though in the negotiation stage the
Legal Subcommittee considered that “international organizations that launch
objects into outer space should be liable under the Convention for damage
caused by such activities” !

This is a loophole that would allow some of the super power states to
conduct space activities avoiding liability by conducting space activities under
an international organization without such declaration, even though there is no
any nation does so at the present time.

The 1972 Convention also does not impose civil liability on non-
governmental entities and individuals that caused damasges in outer space or
from space activities. It only imposes ‘strict liability’ doctrine on the States and
international organiza‘tions.52

The Convention ambiguously defines the term ‘space object’. This

explanation was submitted by the Indian delegation and was likely supported

* Bin Cheng, Studies in International Space Law, pages 311.

*” United Nations Office for Outer Space Affairs, “Space Liability Convention of
1972,” art. XXII.

> United Nations Office for Outer Space Affairs, “Report of the Committee on the
Peaceful Uses of Outer Space, U.N. Doc. Supplement No. 21 (A/7621), 1969 [hereinafter
Legal Subcommittee Report of 1969] [onlinel,” 10 December 2018, page 22, source http://
www.unoosa.org/pdf/gadocs/A 7621E.pdf.

s, Congress, Office of Technology Assessment, Space Stations and the Law:
Selected Legal Issues-Background Paper, OTA-BP-ISC-41 44-45, page 45
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by the Argentinian delega‘tion.53 To be precise, it does not give the definition,
but merely says “space object includes component parts of a space object as
well as its launch vehicle and parts z‘hereof”.s4 It would be easy to say that a
satellite, rocket, or spacecraft is space object. The issue will be complicated
and not so easy to be solved if the damage was caused in outer space by
exotic military technology like direct energy weapons (laser or particle beam)
that could be fired from ground-based station. We don’t know exactly whether
laser and particle beam can be regarded as a ‘space object’.

Space debris seems to be timely issue as well. It is obvious that space
debris is an ‘object’, but the point is whether or not they are owned by any
nation. When should the ownership in space object terminated? A State might
reject its liability on damage caused by its space debris like Russia did in 2009.”

Another issue is natural person or juristic person cannot claim for the
damage although he or she is protected from being injured by other States
under the Convention. The Convention grants the right of claim to the State
that such person is belong to.” It could be said that, the Convention seems
not to recognize that injured person initially has right to be recovered, but was
concluded on purpose of controlling the States in international relationship
rather than recovering injured persons. Furthermore, Article VIl of the
Convention obviously denies injured person to claim for the damage caused by

his or her own government.

> United Nations Office for Outer Space Affairs, Legal Subcommittee Report of
1969, page 23.

** United Nations Office for Outer Space Affairs, “Space Liability Convention of
1972”, art. 1.

> Timothy G. Nelson, Regulating the void: In-orbit collisions and space debris
[online], 10 December 2018. source http://www.thespacereview.com/article/2520/1

** United Nations Office for Outer Space Affairs, “Space Liability Convention of
1972,” art. IX.
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2. Feasibility of Using Doctrines on Conflict of Laws Rules with Tort

Occurred in Outer Space

Tort can be constituted through many kinds of conducts. It is
sometimes not easy to be defined. Professor Winfield, a tort lawyer, said tort is
an action arisen “from the breach of a duty primarily fixed by law; this duty is
towards persons generally and its breach is redressible by an action for
unliquidated c/amages”.s7

Because the actual international tort law does not exist, and tort laws
are wildly enacted as domestic laws in each country, conflict of laws rules on
tort are important in applying domestic tort laws to damage caused in outer
space which could have transnational characteristic. This topic shows
characteristic of each doctrine on conflict of laws rule of tort, and analyze into
the feasibility of applying each doctrine with tort occurred in outer space.

There are five relevant legal doctrines for considering which state’s tort
law shall apply to a particular case, lex loci delicti, lex fori, the most significant
relationship rule, the government interests approach, and the party autonomy.

2.1) Lex Loci Delicti

In lex loci delicti, courts consider the substantive rights of an injured
party in accordance with the law of the state where the injury occurred.
However, the application is not that harsh. The doctrine also concerns on the
substantive phases of torts or the actions thereof. Where an act of tort occurs
at one place and the damage takes place at another, the law of that another
place applies.58 The United States Court of Appeals mentioned in Rayle Tech,
Inc. v. DEKALB Swine Breeders, Inc. (1998):

“Under the rule of lex loci delecti, tort cases are governed by the

substantive law of the state where the tort was committed. »?

o Percy Henry Winfield, The Province of Law of Tort, 5" edition (London: Sweet
& Maxwell, 2014), p. 32.

> USLegal, Laws Applicable to Torts.

* Rayle Tech, Inc. v. DEKALB Swine Breeders, Inc., 133 F.3d 1405, 1409 (11" Cir.
1998).
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It is likely impossible to apply lex loci delictus to any tort occurred and
resulted in damage in outer space since there is no state sovereignty and
domestic law jurisdiction out there in terra nullius. However, lex loci delictus
can still apply if a tort in outer space caused damage in a state’s territory on
the earth. It can be applied to damages caused in outer space also if states
agree among each other.”

2.2) Lex Fori

Lex fori doctrine aims differently. It basically means the law of the
forum state applies, no matter where the tort or damage occurred.” In 1870,
the English Court, in Phillips v. Eyre, laid down the principle describing that:

“As a general rule, in order to found a suit in England wrong alleged to
have been committed abroad, two conditions be fulfilled. First, the wrong
must be of such a character that it has been actionable if committed in
England;... Secondly, must not have been justifiable by the law of the place
where done”*

The criterions to apply lex fori doctrine have been studied and
described by some scholars. Albert A. Ehrenzweig indicated in his work, The Lex
Fori: Basic Rule in the Conflict of Laws, four exceptions that make lex fori
applicable which are public policy and order public, procedure, failure to prove

the foreign law, and Renvoi.” While Ehrenzweig views lex fori as the exception

“us. Congress, Office of Technology Assessment, Space Stations and the Law:
Selected Legal Issues-Background Paper, OTA-BP-ISC-41 44-45, p. 47.

' See Tinsley v. Mills, 36 F. Supp. 621, 623 (E.D. La. 1940) (“Where torts are
committed in foreign countries, or beyond the territorial jurisdiction of the sovereignty in
which the action is brought, the lex fori governs, no matter whether the right of action
depends upon the common law or a local statute, unless the statute which creates or
confers the right limits the duration of such right to a prescribed time.”)

* Phillips v. Eyre (1870) LR. 6 QB. 1, 28-29, quoted in P. B. Carter, “Choice of Law
in Tort: The Role of the Lex Fori,” Cambridge Law Journal [online] 54, 1 (March 1995): 38.
source https://www.jstor.org/stable/4508032

® Albert A Ehrenzweig, “The Lex Fori: Basic Rule in the Conflict of Laws,”
Michigan Law Review [online] 58, 5 (March 1960): 671-683. source https://www.jstor.org/
stable/1285822
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to lex loci delictus, Carter views it as general rule and views lex loci delictus as
the exception as indicated in Boys v. Cha/olin.64

Lex fori also applies when tort action occurred in the high sea® which is
terra nullius (“territory not capable of being claimed by any single State, for
example, the high seas and outer space.”)éé. Therefore, it could be considered
that in outer space, which is also terra nulliu567, lex fori should also apply to
tortious acts in outer space.

2.3) The rule of most significant relationship

The rule of most significant relationship seems to be the less harsh than
the previous two doctrines. In Grupo Televisa, S.A. v. Telemundo Commc'ns
Grp., Inc. (2007)68, the Court mentioned four contacts or factors from the
Restatement (Second) of Conflict of Laws § 145 (1971) that need to be
considered in determining which state’s law should apply:

“(a) the place where the injury occurred, (b) the place where the
conduct causing the injury occurred, (c) the domicile, residence, nationality,
place of incorporation and place of business of the parties, and (d) the place
where the relationship, if any, between the parties is centered. n®?

This principle is flexible and would be proper to be used as a model
rule to deal with tort case in outer space. Anyhow, not every country adopted

this principle in its domestic law on choice of laws rules.

o Boys v. Chaplin [1971] AC 356, quoted in P. B. Carter, “Choice of Law in Tort:
The Role of the Lex Fori,” Cambridge Law Journal [online] 54, 1 (March 1995): 38. source
https://www.jstor.org/stable/4508032

© USLegal, Laws Applicable to Torts.

% Tim Hillier, Sourcebook on Public International Law.

o Ibid.; Bin Cheng, Studies in International Space Law, p. 229.

8 Grupo Televisa, S.A. v. Telemundo Commc'ns Grp., Inc.,, 485 F.3d 1233, 1240
(11th Cir. 2007).

* The American Law Institute, “Restatement (Second) of Conflict of Laws Section
145 [online]”, published 1971, 10 December 2018. source http://www.kentlaw.edu/perritt/
conflicts/rest145.html
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2.4) Governmental interests approach

The main idea is that the law of the forum state should be mainly
applied, unless there is a positive reason to replace it. Such practice
emphasizes the importance of the forum state’s policy and sovereign‘cy.70 This
means foreign law can be applied if there is a positive reason which means
“the court seeks to identify and apply the law of the state whose interest
would be the more impaired if its law were not czp,o(/'ec/”71 This approach was
also adopted by the Oregon Supreme Court in 1964."

2.5) Party Autonomy

Another good example from the civil law system country, the Civil Code
of the Russia Federation imposes more flexible regulations than the
Restatement does. Part Il of the Code contains a set of rule which allows
parties to choose their applicable law.

“Article 1219. The Law Governing Obligations Emerging as a Result of
Infliction of Harm

3. After the committing of an action or onset of another circumstance
that entailed infliction of harm the parties may come to an agreement that
the obligation that has emerged as a result of infliction of the harm is to be
governed by the law of the country of the court. o7

Such party autonomy in the Russian Law was drawn from the
Regulation (EC) No 864/2007 of the European Parliament and of the Council of
11 July 2007 (Rome II). Article 14 of the Rome Il also recognizes that parties

may conclude their agreement to choose their applicable law for their case

" Robert A. Christensen, “Oregon Adopts Governmental Interest Approach to
Choice of Law: Conflict of Laws. Guardian and Ward,” Stanford Law Review 17 [online], 4,
(April 1965): 752. source https://www.jstor.org/stable/pdf/1227368.pdf?refregid=search%3A
7866fd48d526d601a8151f600e5d94a2

" USLegal, Government Interests Approach [online], 10 December 2018. source
https://conflictoflaws.uslegal.com/laws-applicable-to-torts/government-interests-approach/

" Robert A. Christensen, “Oregon Adopts Governmental Interest Approach to
Choice of Law: Conflict of Laws. Guardian and Ward,” p. 750.

" World Intellectual Property Organization, “Civil Code of Russia” art. 1219.
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even after the damage occurred.” This practice was also adopted in some
other European countries like Germany, Belgium, Lithuania, and Switzerland.
Some countries, namely Austria, Liechtenstein, and Netherlands, even allow
the parties to choose their applicable law both ex ante and ex post (before

and after the injury occurred).75

This principle was also supported by the Legal
Subcommittee expressed that parties may also conclude an agreement to
choose their applicable law to claim the damage under the 1972 Space
Liability Convention'".

3. Applications of Laws and Remaining Problems

This topic indicates applications of the international laws and domestic
tort laws to four potential incidents that could be occurred in outer space. The
author categorized those incidents based on tort-feasors. Also, remaining
problems are presented here.

3.1) Damage caused by the State or the State’s entity

This type of damage is definitely covered by the international space
laws which are the 1967 Outer Space Treaty and the 1972 Space Liability
Convention.

Under the 1967 Outer Space Treaty, the States shall bear international
liability for their national activities which include launching or procuring the
launching of an object into outer space, including the moon and other celestial
bodies, and being a State Party from whose territory or facility an object is
launched, if such activities caused damage to another States Parties to the

Treaty, regardless of such conducted activity was private spatial act (acta jure

" European Union Law, “Rome II,” art. 14

" Thomas Kadner Gazano, “Freedom to Choose the Applicable Law in Tort —
Article 14 and 4(3) of the Rome Il Regulation [hereinafter Freedom to Choose the
Applicable Law],” in The Rome Il Regulation on the Law Applicable to Non-Contractual
Obligations: A New Tort Litigation Regime, edited by John Ahern and William Binchy,
(Brill | Nijhoff: Leiden, 2009), pp. 114-115.

" United Nations Office for Outer Space Affairs, “Legal Subcommittee Report of
1969.”
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gestionis) or Public spatial act (acta jure imperii) of the States that caused
damage to another States or their personals.

The States also have duty to make sure that all space activities in their
territory, regardless of whether they are operated by the States or not, are
being conducted properly under Article VIl of the Treaty.

The 1972 Space Liability Convention repeatedly enumerates the same
principle as stipulated in the 1967 Outer Space Treaty. The States, as launching
States, shall absolutely bear liability on damage from their activities. However,
the Convention is likely not to cover damage from laser or particle beam
weapon fired into outer space from ground-based weapons since the
Convention deals with only damage from ‘space objects’ which is not properly
defined by the Convention.

It is too remote to conclude that there is a feasibility to regard ‘direct-
energy weapon attack’ like laser or particle beam as a ‘space object’. In term
of ‘space debris’, even though there is no official resolution from the U.N.
General Assembly, some scholars view that space debris should be considered
as space debris even though some country might have hundreds pieces of
debris from its one satellite and the quantity is extremely high which is difficult
to remove. Timothy G. Nelson referred in his article, ‘Regulating the void: In-
orbit collisions and space debris’, scholarly opinions of Bin Cheng and Manfred
Lachs that consistently expressed that “a space object is any object to be
placed in orbit as a satellite of the earth, the moon or any other celestial
body to traverse some other course to, in or through outer space.”77 According
to such opinion, Nelson interprets that the term ‘space object’ in the 1972
Space Liability Convention and the term ‘object launched into space’ in the
1967 Outer Space Treaty should include ‘space debris’.”

Nelson, in order to argue that states should be responsible for space
debris, furthermore pointed out more rationale rather than interpreting the
term ‘space object’. He rose up the opinion of Howard Baker who embraces

customary international law together with the 1967 Treaty’s provision. He views

" Timothy G. Nelson, Regulating the void: In-orbit collisions and space debris.
78
Ibid.
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that the decision rendered by the International Court of Justice in the Corfu
Channel case (1947), stated that “A State is thus obliged to use all the means
at its disposal in order to avoid activities which take place in its territory, or in
any area under its jurisdiction, causing significant damage to the environment
of another State”, should be applied together with Article VI” of the 1967
Outer Space Treaty. Hence, States are responsible to take a due diligence to
protect other states as well.”

Since the 1972 Convention appears to impose only strict liability
doctrine on the States and international organiza‘tions,81 the issue needs to be
considered is that whether it is really fair to apply only this doctrine to damage
from space objects. As indicated in the 2009 incident which the United States’
object and the Russian object hit with each other and both two objects were
damaged, who will have to be liable if we apply strict liability doctrine? We can
see from such case that both satellite operators were likely equal in technical
knowledge. It would not make much sense to apply the doctrine of strict
liability if the relationship is not of between technical service provider and
service user, like in case of space travel that tour providers agree to carry
passengers to travel into outer space.

Hence, it would be more proper to say that strict liability should be
merely used in the case of space tour. In other types of space activities, fault
liability doctrine should be still applied to prove which party has greater
responsibility than another. The details are deeply examined in the fifth
Chapter.

Finally, another point in international space laws is that while foreign
individuals are entitled to exercise their right under Article VIl of the 1967 Outer

Space Treaty82 to claim the compensation from launching States under Article |l

" United Nations Office for Outer Space Affairs, “Outer Space Treaty,” art. VI.

% Timothy G. Nelson, Regulating the void: In-orbit collisions and space debris.

®us. Congress, Office of Technology Assessment, Space Stations and the Law:
Selected Legal Issues-Background Paper, OTA-BP-ISC-41 44-45, p. 45.

* United Nations Office for Outer Space Affairs, “Outer Space Treaty,” art. VII.
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of the 1972 Liability Conventionga, Article VII of the 1972 Liability Convention
blocks the way for individuals who were damased by their government or state
to claim the compensation through the Convention.

“Article VII: The provisions of this Convention shall not apply to
damage caused by a space object of a launching State to:

(a) nationals of that launching State;

(b) foreign nationals during such time as they are participating in
the operation of that space object from the time of its launching or at any
stage thereafter until its descent, or during such time as they are in the
immediate vicinity of a planned launching or recovery area as the result of an
invitation by that launching State. »H

Tort law system is able to deal with States’ tortious acts in outer space,
but not with every state’s acts. Only State Parties to the United Nations
Convention on Jurisdictional Immunities of States and Their Property shall be
waived their immunity by consequence of Article 12 of the Convention.” Non-
parties States might hold their absolute immunity (the immunity claimed by
States to prevent from being a defendant before foreign courts.)” to prevent
against being liticated under another state’s jurisdiction.

3.2) Damage Caused by International Organization

In this regard, international organization means inter-governmental
organization. As discussed before, international organizations can bear
international liability under the 1967 Space Treaty. But when it comes to the

1972 Space Liability Convention which officially established the channel for

* United Nations Office for Outer Space Affairs, “Space Liability Convention of
1972,” art. Il.

* United Nations Office for Outer Space Affairs, “Space Liability Convention of
1972,” art. VII.

* United Nations, “United Nations Convention on Jurisdictional Immunities of
States and Their Property, adopted 2 December 2004 [hereinafter States Immunities
Convention] [online]”, arts. 5 and 12, 10 December 2018. source https://treaties.un.org/
doc/source/RecentTexts/English 3 13.pdf

% Xiaodong Yang, State Immunity in International Law, 1" edition (London:
Cambridge University Press, 2012), p. 7.
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compensation claiming, it says that an international organization shall be liable
only when it declare its acceptance of the rights and obligations provided for in
the 1972 Convention. Some of the super power States, in order to avoid the
liability, may conduct space activities under an international organization
without such declaration.

International organizations can also claim their immunity although there
is no customary international law provides immunity to international
organization87. International organizations can have immunity from their
establishing treaty or convention" . Furthermore, some countries’ domestic
laws, policy, or foreign policy also recognize and protect immunity of
international organizations. Austrian, in 1977, enacted the Federal Act on the
Granting of Privileges and Immunities to International Organizations which
allows the Austrian government to grant immunities to international
organizations by governmental agreemen’t.g9 In  Belgian, international
organizations can enjoy their immunities by agreements between organizations
and host state. Such immunities are more absolute than state immuni’ty.91
This means international organizations may not be sued in the courts based on

both their tortious private acts (acta jure gestionis) and tortious public acts

Michael Wood, “Do International Organizations Enjoy Immunity Under
Customary International Law?,” in Immunity of International Organizations, edited by
Niels M. Blokker, (Brill | Nijhoff: Leiden, 2015), page 30.

* Ibid.; Federal Department of Foreign Affairs of Switzerland, Immunity of
International Organisations [online], 10 December 2018. source https://www.eda.admin.
ch/eda/en/home/foreign-policy/international-law/privileges-and-immunities/immunity-
international-organisations.html

? Kirsten Schmalenbach, “Austrian Courts and the Immunity of International
Organizations,” in Immunity of International Organizations, edited by Niels M. Blokker,
(Brill | Nijhoff: Leiden, 2015), p. 193.

° Eric De Brabandere, “Belgian Courts and the Immunity of International
Organizations,” in Immunity of International Organizations, edited by Niels M. Blokker,
(Brill | Nijhoff: Leiden, 2015), p. 213.

" bid., p. 216.
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(acta jure imperii). Such situation show the lack of proper legal standard
dealing with tortious acts of international organizations in global stage.

As we have discussed that international organizations, if enjoy an
immunity, enjoy immunity more absolute than states. The fact shows that
every state tends to recognize immunity of international organizations base on
foreign policy and foreign relationship. International organizations also
obviously enjoy the immunity as provided in their establishing conventions that
the organization and its staffs enjoy immunity. This situation prevents
international organizations from falling into another state’s jurisdiction and
litication in every case. So far, the author finds three inter-governmental space
agencies, namely Intersputnik International Organization of Space
Communications (Intersputnik), European Space Agency (ESA), and Asia-Pacific
Space Cooperation Organization (APSCO). The ESA has already conducted
numerous activities in outer space such as Ariane rockets, SOHO (Solar and
Heliospheric Observatory) sun studying satellite, and Gaia galaxy mapping
satellite.”” Meanwhile the APSCO is also capable to conduct activities in outer
space, but it has not conducted any space activities so far.

3.3) Damage Caused by Private Sectors under The State’s Authorization
and Continuing Supervision

Under the 1967 Outer Space Treaty, private sectors can bear
international responsibility only when they conduct national activities
mentioned in Article VI.

Although the 1972 Space Liability Convention was concluded based on
the principle from the 1967 Outer Space Treaty, but it conversely does not
mention that private sectors or non-governmental entities shall bear liability
and pay compensation under this Convention. Only the States shall be able to
bear liability for all activities conducted in their territory and cause damage to

another State. Hence, although private sectors or non-governmental entities

5 European Space Acency, Our Missions [online], 10 December 2018. source

http://www.esa.int/ESA/Our_Missions; Elizabeth Howell, European Space Agency: Facts &
Information [online], 10 December 2018. source https://www.space.com/22562-european-

space-agency.html
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shall bear international responsibility from their national activities under Article
VI of the 1967 Treaty, the 1972 Space Liability Convention does not force them
to pay compensation directly to injured persons. The method, so far, seems to
be that the States must pay first and recourse from such private entities later.
However, the problematic issue is which law can be referred as the ground for
the Sates to get reimbursement from private entities. Using domestic tort laws
to allow the States to claim back the money might not be so easy since not
every state’s tort law allows its government to claim money back from private
entities specifically based on damage from national space activity. To illustrate
this, Thailand’s tort law allows employer to get reimbursement back from his
employee if such tortious act was conducted under a ‘hire of services’
agreement, but not under a ‘hire of works’ agreement, unless the employer
gave the employee instruction but the employee failed to follow it.” If, for
instance, Thai government had to pay compensation under the 1972 Liability
Convention because damage caused by its employee, the government would
not be able to claim back the reimbursement if it concluded ‘hire of works’
agreement with the employee due to nature of activity.

Let’s take a look at another sample from the Civil Code of Russia
Federation. According to Article 1068, it appears to be that an employer has to
pay the compensation for damage caused by his employee if the act was done
based on civil contract and his employee did not comply with his instruction.
This article seems to be able to apply with a case of a government agency
hired an individual to operate space activity as a private act (acta jure gestionis)
since the Article aims at relationship between the contractors, not their
statuses.

Next Article of the same Code also provides the same situation, but in a
case of unlawful actions caused by state and local self-government bodies, or

officials. In this regard, the Russian Treasury shall pay the compensa‘tion.95 The

” Siam Legal, “Thai Civil and Commercial Code.”
** World Intellectual Property Organization, “Civil Code of Russia”, art. 1068.
” Ibid., art. 1069.
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inflicting or tortious act in this Article seems to mean a public act (acta jure
imperii).

With respect to the two Articles mentioned above, the Russian Civil
code, in first paragraph and fourth paragraph of Article 1081, together, allow “a
person who has redressed the injury inflicted by another person (the
employee who discharges official or other labour duties, the person who drives
a transport vehicle, etc.) shall have the right to recourse to this person in the
amount of the paid compensation, unless the law establishes a different
amount of Compensat/'on.”96 According to the Russian Civil Code, in any case,
the Russian Government seems to be able to recourse from its national who
caused damage in outer space after the government has redressed for such
damage. This is the one sample that is quite different from Thai tort law as
previously mentioned.

Another potential problem would be any damage occurred from space
tourism. This sounds little futuristic, but it has been happened before in 2001
when Russia sent Dennis Tito, an American businessman to the International
Space Station. The similar tours were happened also with other two
businessmen, Mark Shuttleworth and Greg Olsen, in 2002 and 2005,
respec‘tively.97 Recently, 23 people were sent into outer space in 2013 for an
hour for traveling because they won the free space trip award from AXE
Company.98 The idea of traveling to outer space, if it becomes popular, it
needs huge financial support from private sectors and would be operated by
private sectors under a government’s supervision. Since there is the idea and

effort to make it happens, pointed out by Kevin Bonsor,99 this activity is

* Ibid., art. 1069.

”" Kevin Bonsor, How Space Tourism Works [online], 10 December 2018. source
https://science.howstuffworks.com/space-tourism.html

* Miriam Kramer, 23 Axe Apollo Fans with the Right Stuff Win Free Space Trips
[online], 10 December 2018. source https://www.space.com/23866-axe-apollo-space-aca
demy-spaceflight-winners.html; Julietta, Phirada Dechavijit: First Thai Woman in Outer
Space [W3A1 W¥2INS WedlnaAuLINUUR2989n1A] [online], 10 December 2018. source
https://women.mthai.com/amazing-women/162837.html

” Ibid.
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definitely going to be private acts (acta jure gestionis), like the trip organized by
AXE Company in 2013, Even though the 1972 Space Liability Convention can
force a government to pay compensation for damage caused by space tour
company in its territory, but there is no legal instrument provide that a
government is entitled to the reimbursement. Problem will also arise if a
government is forced to pay compensation under the international space laws
in such cases but cannot get money back, while the private entity that caused
damage can also be forced to pay compensation directly, under domestic tort
law, for the same damage that its government has been already paid for.

3.4) Damage Caused by Individuals

The two international space laws were not written on purpose of
punishing individuals. They do not impose civil liability on individuals nor non-
governmental entities that caused damage in outer space. They were written
mainly to control States’ space activities by applying the doctrine of ‘strict
liability” which is consistent with the idea saying that space activities fall into
the category of normally dangerous activities (sometimes referred as ‘ultra-
hazardous ac‘tivi’ties’).100 On the other hand, normal tortious acts in outer space,
if conducted by individual, the doctrine of ‘fault liability’ should be applied,
but the 1972 Space Liability Convention nevertheless does not mention about
this. "’

However, regular tort law mechanism is still available to cope with this
kind of damage.

3.5) Problems Summary

In sum, problems stemmed out from current legal instruments are as
follows:

a) The international space laws apply only ‘strict liability’ doctrine to
damage from outer space objects conducted mainly by States. The 1972

Liability Convention does not separately consider between damage caused by

% Comell Law School, Ultrahazardous Activity [online], 10 December 2018.
source https://www.law.cornell.edu/wex/ultrahazardous_activity

us. Congress, Office of Technology Assessment, Space Stations and the Law:
Selected Legal Issues-Background Paper, OTA-BP-ISC-41 44-45, p. 45.
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individuals that ‘fault liability” doctrine should be applied, and damage caused

by space activities that ‘strict liability’ doctrine should be applied. However, in

fact, not all space activities should be governed by strict liability doctrine.
tortious acts from

The international space laws do not apply to individuals’ tortious acts,
their civil liability, and the doctrine of ‘fault liability’ that should be applied to
the cases. The laws only apply ‘strict liability’ doctrine in order to mainly deal
with States’ space activity.

b) No clear definition of the term ‘space object’ in the 1972 Space
Liability Convention.

c) No clear definition of the term ‘national activity’ in the 1967 Outer
Space Treaty.

d) The States must bear liability on paying of compensation under the
1972 Space Liability Convention although the damage caused by private
entities, and there is no clear legal mechanism allowing the States to recourse
the reimbursement.

e) Foreign individuals are entitled to exercise their right under Article VII
of the 1967 Outer Space Treaty because launching states shall be
internationally liable for damage to another State Party to the Treaty or to its
natural or juridical persons.102 Theoretically, injured persons should be able to
claim the compensation from launching States under Article Il of the 1972
Liability Convention. However, Article VII of the 1972 Liability Conventionloa,
which provides the method of such claim, forbids individuals who were
damaged by their government or their state to claim the compensation through
the Convention.

f) International organizations shall be liable under the 1972 Space
Liability Convention only when they have declared to accept the rights and

obligations provided for in the Convention.

"% United Nations Office for Outer Space Affairs, “Outer Space Treaty,” art. VII.
'® United Nations Office for Outer Space Affairs, “Space Liability Convention of
1972,” art. Il.
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g) Tort law system cannot definitely deal with States and international

organizations’ tortious acts in outer space because of the immunity.

Chapter 4: Problems of Using Transnational Tort Litigation System on Tort

Occurred in Outer Space & Protection of Space Activities in Thailand

1. Space Activities in Thailand

At the present time, there are some organizations in Thailand operating
or aiming at operating space activities in outer space.

Geo-Informatics and Space Technology Development Agency (GISTDA) is
a public organization established on purposes of developing geo-informatics
and space technology as non-boundary knowledge for the country
developmen’c.104 A sample achievement is the Cosmo-SkyMed satellites -
“Constellation of four radar satellites for Earth observation for dual (civil and
military) use. Its purpose is to monitor the globe for the sake of emergency
prevention (management of environmental risks), strategy (defense and
national security), and scientific and commercial purposes, providing data on a
global scale.”'”

Royal Thai Air Force also aims at using outer space as an area for
security operation under the Space Affair Development for Security Project. The
Air Force proposed to have a capability to conduct Space Observation, Space
Surveillance and Space Defense.

Thaicom is Thai public company limited. It “provides tailored satellite
communications solutions on an end-to-end basis for broadcasters, the

telecom industry and mobile network carriers, businesses and governments

* Geo-Informatics and Space Technology Development Agency, Corporate
information [online], 10 December 2018. source https://www.gistda.or.th/main/en/node/2
65

'® Geo-Informatics and Space Technology Development Agency, Cosmo-SkyMed
[online], 10 December 2018. source https://www.gistda.or.th/main/en/node/579

10 Royal Thai Air Force, “Royal Thai Air Force’s 20 Years Strategy (2017-2036)
[ansA1ansnoaineInia 20 T (w.e. 2560 - 2579)] [online]”, 10 December 2018, pp. 16-17,,
source http://www.rtaf.mi.th/th/Documents/Publication/RTAF_Strategy 20y 2560-2579.pdf
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operating in the Asia Pacific Region.”107 It has launched 8 THAICOM satellites to
provide broadcasting service.

Mu Space Corp is a limited company. It “delivers reliable satellite-based
broadband, mobile and broadcasting solutions for telcos and businesses in
Thailand.”"” On July 2018, it recently successfully launched its satellite with a
reusable rocket from Blue Origin Company of the United States.

These agencies operate important space activities which are significantly
important to Thai people’s interest. Thus, they need fair and reasonable
protection which is able to guarantee that they will be able to operate their
activity smoothly and get recovered from unexpected damages occurred in
outer space.

2. Potential Risks and Proposed Legal Solutions for Thai Space Agencies

Similarly, as discussed in the previous Chapter, Thai space agencies may
face with the same legal difficulties. The author analyzed the potential
incidents that could happen and divided in four categories. Moreover, the
author offers here each incident legal solutions based on international laws,
domestic laws, and diplomatic action perspectives.

2.1) Damage caused by the State or the State’s entity

International Space Laws

Article VI of the 1967 Outer Space Treaty111 imposes the duty to State
actors to bear international responsibility for national activities. However, the

Article VI emphasizes that a State who launched an object into outer space

o THAICOM, Services Overview [online], 10 December 2018. source http://www.
thaicom.net/en/services/overview

108 THAICOM, Satellites Overview [online], 10 December 2018. source http://www.
thaicom.net/en/satellites/overview

" mu Space Corp, About [online], 10 December 2018. source https://www.
muspacecorp.com/about/

" Space Corp, mu Space makes history for Asia with successful Blue
Origin flight [online], 10 December 2018. source https://www.muspacecorp.com/mu-
space-makes-history-for-asia-with-successful-blue-origin-flight/

! United Nations Office for Outer Space Affairs, “Outer Space Treaty,” art. VI.

"2 United Nations Office for Outer Space Affairs, “Outer Space Treaty,” art. VII.
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is internationally liable for damage to another State Party to the Treaty or to its
natural or juridical persons, regardless of whether such launching was a
national activity or public act (acta jure imperii). Hence, it appears to be that
the State Parties shall be also internationally liable even they caused damages
from conducting spatial private acts (acta jure gestionis).

In practical, in order to enforce the principle manifested, Article Il of the
1972 Space Liability Convention' " need to be used to claim for compensation
from the damages. An injured state or a state that its natural or juridical
persons get injured may claim for compensation, according to the Article IXm,
through diplomatic channels or through the Secretary-General of the United
Nations. However, this claim will be absolutely fruitful only if the damage
concerned was caused by a ‘space object’ which we, so far, don’t exactly
know whether or not this term is fit with ‘direct-energy weapon attack’ and
‘space debris’. As previously discussed, nobody discusses or publishes any
work on the ‘direct-energy weapon attack’ issue relating to ‘space object’
before, but some scholars contend that the term includes ‘space debris’ and
injured persons from space debris seems to be entitled to claim for
compensation through the international laws. The author agrees with this idea,
since the 1972 Convention applies ‘strict liability doctrine’, and the Convention
does not consider intention to cause damage nor possession of an object
during damage is being occurred. However, claiming compensation for damage
caused by a state’s space debris will lead to uncertain legal consequence.
However, the author agrees that space debris is also a ‘space object’ as
described in the 1972 Convention even though there is still nobody has
claimed for damage caused by space debris so far.

Tort Laws

Bringing an action under Thai domestic tort laws is also another way to

claim for compensation. The advantage of using Thai domestic tort laws is that

" United Nations Office for Outer Space Affairs, “Space Liability Convention of

1972,” art. Il.

" United Nations Office for Outer Space Affairs, “Space Liability Convention of

1972,” art. XI.
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tort laws basically protect injured persons based on damage they have suffered
from unlawful tortious acts, regardless of whether or not such acts were
conducted through space objects. This is a good way to avoid the interpretable
term like the ‘space objects’ used in the 1972 Convention. The author views
that damage caused by directed-energy weapons can be recovered by
domestic tort laws. In case of damage occurred from space debris, the author
views that section 420 of the Civil and Commercial Code is also applicable.

The damage as such could fall into damage caused by a negligent
tortious act, if the debris can be proved where it came from.

As previously described, the 1972 Space Liability Convention prevents
against persons to claim for compensation from damage caused by their
government or their state. Thus, Thai individuals suffered from Thai
government’s space activities are not able to access to the channel provided in
the Convention. However, they may use Thai domestic tort law to claim for
compensation. Additional to section 420 of the Civil and Commercial Code of
Thailand as previously mentioned, the Act on Tortious Liability of Officials B.E.
2539 also allows injured persons to directly bring an action against the
government agency that caused damage.115

To bring an action by using Thai domestic tort laws, injured persons can
use section 4 ter of the Civil Procedure Code of Thailand."”

2.2) Damage caused by International Organizations

International Space Laws Although the 1967 Outer Space Treaty and the
1972 Space Liability Convention impose responsibility and liability on
international organizations, but such kind of organizations shall be liable only

when they have declared their acceptance of the rights and obligations

e Krisdika, “Act on Tortious Liability of Officials B.E. 2539 (1996) [online]”, 6 March
2019, Section 5, source http://120.52.51.19/www.krisdika.go.th/wps/wcm/connect/e7782a
804e34cce9be73fffTe6da8c7c/Act+on+Tortious+Liability+of+Officials,+B.E.+2539+(1996).pdf
?MOD=AJPERES&CACHEID=e7782a804e34cce9be73fffTe6da8cc

" International Money Laundering Information Network (IMOLIN), “Civil Procedure
Code of Thailand [online]”, 10 December 2018, Section 4 Ter, source https://www.imolin.
org/doc/amlid/Thailand_The%20Civil%20Procedure%20Code.pdf



Msensiifeans uninerdeudimvass U7 2 adudl 1 @nsew - Sguieu 2562) L& 111

provided for in the 1972 Convention.” ' Thus, if an injured Thai entity would
like to claim for compensation against an international organization, such
organization much accept the rights and obligations under the 1972
Convention. Heretofore, the author finds that the Intersputnik International
Organization of Space Communications (Intersputnik) is the only international
organization which accepted so.

However, even though it appears to be almost impossible to claim the
compensation directly from international organizations, injured Thai entities
may claim such compensation from “a State from whose territory or facility a
space object is launched” that is covered as a second meaning of ‘launching
State” in Article I(c) of the 1972 Space Liability Convention and shall be liable
as well as the launching authority under the Article II.

Tort Laws

To bring tort litigation against an international organization that does not
accept the rights and obligations under the 1972 Convention, the injured
entities must be sure that the organization is free from absolute immunity. The
author finds that the European Space Agency (ESA) is the only international
space agency that its immunity can be waived under its founding convention,
Article IV."”

Thus, so far, claiming for compensation against international
organizations seems not to be systematized. An injured person has to examine
whether or not the organization he want to bring an action against has (1)
accepted the rights and obligations under the 1972 Convention, or (2) waived

its absolute immunity under domestic courts.

" United Nations Office for Outer Space Affairs, “Space Liability Convention of
1972,” art. XXII.

" United Nations, “Declaration of Acceptance by the Intersputnik International
Organization of Space Communications, declared 11 July 2018 [online]”, 10 December
2018. source https://treaties.un.org/doc/Publication/CN/2018/CN.330.2018-Eng.pdf

’ European Space Agency, CONVENTION FOR THE ESTABLISHMENT OF A
EUROPEAN SPACE AGENCY [online], 10 December 2018. source http://www.esa.int/About

Us/Welcome to ESA/I. Privileges and_immunities
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2.3) Damage Caused by Non-governmental Organization under the
State’s Authorization and Continuing Supervision

International Laws

Under the 1967 Outer Space Treaty, private sectors can bear
international responsibility only when they conduct national activities
mentioned in Article VI.

Although the 1972 Space Liability Convention was concluded based on
the principle from the 1967 Outer Space Treaty, but it does not mention that
private sectors or non-governmental entities shall bear liability and pay
compensation under this Convention. Only the States shall be able to bear
liability for all activities conducted in their territory and cause damasge to
another State. Hence, if damage was caused on a space object of Thai entities
by private sectors which was supervised or authorized by foreign governments,
the only way here which is internationally legal is that the injured entities may
request Thai government to claim for compensation through diplomatic
channels or through the Secretary-General of the United Nations, as the
method provided in Article IX of the 1972 Space Liability Convention.

Thailand should have a particular domestic regulation establishing a
procedure of such requesting, claiming, and paying the reimbursement.

Tort Law

Private sectors are basically non-state actors. They enjoy no state
immunity by themselves, unless there is a law provides so. The 1967 Outer
Space Treaty requires a State to supervise and authorize non-governmental
organization in space activities. The law does not touch upon the issue of
immunity nor specify characteristic of relationship between a non-
governmental organization and its supervisor or authorizer. Thus, injured Thai
entities are still entitled to bring tort litigation against these organizations for
damage occurred in outer space according to Section 4 ter. of the Civil

Procedure Code of Thailand120 and Section 3 of the Conflict of Laws Ac’t.121

" International Money Laundering Information Network (IMOLIN), “Civil Procedure
Code of Thailand”, Section 4 Ter.
L THAILAWS.COM, “Conflict of Laws Act B.E. 2481 (1938), Section 3.
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We can see that there are two ways to deal with damage in outer space
caused by non-governmental organizations. However, in case of damage
caused by space debris, injured Thai persons may claim either through Thai
domestic courts or through the channel provided by the 1972 Convention.

2.4) Damage Caused by Individuals

International Laws

Unfortunately, the international space laws, as previously discussed,
impose no civil liability on pure individual’s tortious acts. As such, injured Thai
entities or individuals (like astronauts) are not able to get recovered through
international space laws in this case.

Tort laws

Injured Thai entities may exercise their rights through regular tort
litigation mechanism by relying on the Civil and Commercial Code of Thailand
and the Conflict of Laws Act B.E. 2481(1938). Although damages were caused in
outer space that is terra nullius and free from national sovereignty which
makes the lex loci delicti under Section 15 of the Act cannot be applied, but
since injured entities are Thai national, Section 3 of the Act leave a threshold
for Thai law to govern the cases.

The Section 3 allows using of ‘principles of private international law’
when no Thai conflict of laws rule can be found and fit with the cases. Thus,
‘the rule of most significant relationship’ from the Restatement (Second) of
Conflict of Laws § 145 (1971) should be considered.'” Under this rule, Thai
courts may consider “the domicil, residence, nationality, place of incorporation
and place of business of the parties” to choose the applicable law which

could be Thai law.

2 The American Law Institute, “Restatement (Second) of Conflict of Laws Section
145.”; Niti Janjirasakul, “Conflict of Laws on Tort among the ASEAN States [N115Un AU VN,
ngraneImeaziialunguusemaad@eu] [onlinel,” (Thesis submitted for the master of laws
degree in international laws, Faculty of Laws, Thammasart University, 2015), 10 December
2018, pp. 78-79. source http://ethesisarchive.library.tu.ac.th/thesis/2015/TU 2015 5601032
583 4092 3280.pdf



114 L sasdfaans univendeudima U9 2 adudl 1 @nsew - Sguieu 2562)

The courts shall also consider the Civil Procedure Code of Thailand
together with the Conflict of Laws Act in order to assure that the Thai Civil
Court has jurisdiction on the cases. In this regard, Section 4 ter. of the Civil
Procedure Code of Thailand is taken into account.

“Section 4 ter. — The other plaint as provided other than Section 4 bis.
which the defendant is not domiciled within the Kinegdom and the cause of
action is not arose within the Kingdom, if the plaintiff has Thai nation or
domicile within the Kingdom, it shall be submitted to the Civil Court or to the

Court within the territorial jurisdiction oh which the plaintiff is domiciled. o2

Chapter 5: Conclusion

Even though space technology and space activities have been
significantly being developed since the Cold War periodm, but space law
regsime are being developed slower than space technology. It would be unfair
and impartial if we cannot sustain justice to people who deserve their right,
and cannot claim for their loss or have to let them face with multi-legal
standards.

The author believes that every damage and loss caused by intention,
negligence, or lack of care in space operation, is supposed to be recovered.
New legal instrument in international level is supposed to be developed to
invite all states to use tort law mechanism to recover damages caused in outer
space, set up an agreed conflict of laws rules, and waive unreasonable
immunities of states and international organizations. Damages from all activities
in outer space, including individual’s tortious acts, space debris, directed energy
weapons, and space traveling must be covered. Also, new legal instrument
should impose strict liability to only space traveling activity since it requires
high responsibility of carriers toward passengers and passengers generally are

not able to relieve harm by themselves, while other types of space activities

" International Money Laundering Information Network (IMOLIN), “Civil Procedure
Code of Thailand [online]”, Section 4 Ter.

' Matthew Godwin, The Cold War and the Early Space Race [online], 10
December 2018. source http://www.history.ac.uk/ihr/Focus/cold/articles/godwin.html
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appears to be conducted among technicians who have equal knowledge and
are capable to avoid or deal with damages.

The author hopes the opinions and suggestions offered in this article
would be a helpful primary guideline for Thailand’s space agencies and private
space industries to be ready in case that tort action occurred. Moreover, the
author strongly hope that the ways forward to develop new legal instrument
previously mentioned would influence persons who read them, especially
persons who are working in relevant fields, to move forward and carry out the

spirit of justice for future.
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Supreme Court Judgement Number 21262/2556
(Transfer of Claims as Another Performance)
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Abstract

The Supreme Court Judgment number 21262/2556 held, summarily,
that when the debtor transfers the claim as another performance than that
agreed upon to the creditor who accepts it, an obligation is not extinguished
unless the debtor of the transferred claim performs his obligation, or having an
agreement in the transfer or claim contract to release the debtor from his
obligation. However, from the study, according to the section 321 paragraph 1,
an obligation is extinguished if the creditor accepts in lieu of performance
another performance than that agreed upon. Therefore, the creditor is not
allowed to claim performance from the debtor who transfers the claim as
another performance. On the other hand, according to the section 322, if a
claim against a third person or any other right is given in lieu of performance,

the debtor shall be liable for eviction in the same manner as a seller.
Keywords : Performance, Substitute performance, Transfer of claims
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* mifuvinsal Tandstus, anudidastuisadunguansenvulsdu (ngamwumuas:
diiniusdeyeyan, 2559), i 154.

* Reinhard Zimmermann, The Law of Obligations: Roman Foundations of the
Civilian Tradition (Oxford: Oxford University Press, 1996), p. 753.

? UnygfAnundinguuesUszanangrineuviaeessiu §198997n Bundesministerium
fur Bildung und Forschung, German Civil Code (BGB) [online], accessed 25 February 2019.
Available from https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html.

“ 30d Aendfid wazea 53na, MaSuteUszulangVIEUWILATNIAIYE UTIW 2 11AT)
241 §3 11931 452, ¥ 179-182.

# German Civil Code (BGB), section 364 paragraph 1 (Acceptance in lieu of
performance of contract) “The obligation expires if the obligee accepts, in lieu of
performance of contract, performance other than that owed.”

* Reinhard Zimmermann, The Law of Obligations, p. 754.

* German Civil Code (BGB), section 365. (Warranty in the case of performance in
lieu of performance of contract) “If a thing, a claim against a third party or another right is
given in lieu of performance of contract, the obligor must provide warranty for a legal

defect or a material defect of the thing in the same manner as a seller.”
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% Ernest J. Schuster, The Principle of German Civil Law (Oxford: Clarendon Press,
1907), pp. 177-178.

*" Civil Code of Japan, art. 482. “If an obligor, in lieu of the performance he/she
originally incurred, provided any other type of performance with the acknowledgment of
the obligee, such performance shall have the same effect as that of the original
performance.” (UNUgeAn 183Nk 8198931n Japanese Law Translation, Civil Code (Part I,
Part Il, and Part lll) [online], accessed 14 February 2019. Available from http://www.
japaneselawtranslation.go.jp/law/detail/?id=2057&vm=04&re=02.

® JE de Becker, The Principles and Practice of the Civil Code of Japan
(London: Butterworth & Co., Bell Yard, Temple Bar, 1921), p. 254.
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1M1 319 1 “GumidsensunIsTenilsuununiTtisnildanaslumsy widusiduey
igdvvﬁy;JZU” (Taiwan Civil Code, art. 319. “If the creditor has accepted other prestation in
lieu of the prestation originally agreed, the obligation is extinguished.” 819830 Uty e @
310 Ministry of Justice (;5#%8), Taiwan Civil Code [online], accessed 14 February 2019.
Available from http://law.moj.gov.tw/Eng/LawClass/LawAll.aspx?PCode=B0000001).
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AATIZAANUTIUNINAWUY : Analysis of Legal Opinion

AUTILANENTINNITIDUFURTI9N1IN19UNATDS
3eala3ail 1018/2561 (nseanlaunaiiaudmuiiau
iforununRndentuievsoaglulungneuuisYA

Taglaildfinsudsrsnnznssunisnsafigaiiiiau)

Decision of Commission on Administrative Procedure Number
1018/2561 (Title Deeds issued for Lands with Their Partial Areas
Adjoining and Overlapping or Encroaching upon National Park

without Appointing Land Surveying and Examining Committee)
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Abstract

According to the decision of Commission on Administrative Procedure
number 1018/2561, when a state agency issues title deeds for lands with their
partial areas adjoining and overlapping or encroaching upon national park
without appointing land surveying and examining committee and submit its
opinion to the prefectural governor, the title deeds shall become unlawful
since the agency does not follow procedures required by the laws.
Nevertheless, the agency may adopt the rules concerning making good defects
in procedure of defective administrative act pursuant to Section 41 (4) of
Administrative Procedure Act B.E. 2539, by appointing land surveying and
examining committee and submitting its opinion to the governor in order to

make the procedures comply with the laws.

Keywords : Commission on Administrative Procedure, Making good defects in
procedure and form of defective administrative acts, Administrative Procedure
Act B.E. 2539 Section 41 (4)
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NY1DINUEMIULNNY MUY : English for Lawyer

Harmonisation of Intellectual Property

in the European Union

AUFDAARDIARIIUYRINYUEENTdFun el luanninglsy

Archariya Wongburanavart
392381 29¥YIU1ME

Abstract

One of the core objectives of the European Union (EU) is to unify
national markets of member states into a single market, where goods, services,
capital, and labour can freely move within the community. However, to ensure
that goods can freely move within the market, harmonisation of intellectual
property (IP) laws of the member states is necessary. In other words, it is
recognised that differences in IP laws could have a negative impact on cross-
border trade, and could thereby partition the EU single market. As a result, an
attempt toward IP harmonisation has pursued to address this issue. The
harmonisation of IP laws in the EU results from two separate approaches which
are the harmonisation through EU legislation and international conventions.
However, the core measures, which have been used are the enactment of
directives and regulations. A high degree of IP harmonisation is clearly linked to
the EU’s success in creating a properly functioning single market. Thus, this

article aims to present the development of the EU, EU and IP harmonisation, as
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well as interesting remarks concerning IP harmonisation in the EU for the study

of English for lawyers.
Keywords : Intellectual Property, Harmonisation, European Union, Single Market

UNANED

nilsluingusrasdndnvesananglsy (EU) Aenissiumannvosusasyseme
au@nliidunainiden (Single Market) AUAT UFN1T FUMU LATLIHIUAILNTD
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1. Introduction

The European Union (EU) is perceived to be the one and only regional
grouping that has successfully achieved a considerable level of [P
harmonisation. It is evident that there is a link between a high degree of IP

harmonisation and a well-functioning single market. That said, to facilitate cross
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border trade, IP harmonisation has increasingly become relevant and necessary.
Without IP harmonisation, the free movement of goods in the single market
cannot be guaranteed. Thus, in order to successfully establish a genuine single
market, the EU has progressively pursued its goal in harmonising IP laws
through approximating national IP laws of the member states and establishing

an EU-wide IP system through EU legislation and international conventions.

2. The Development of the European Union (EU)

Integration of the EU begun after World War Il in response to the
devastation left by the war. In order to rebuild, bring peace and economic
growth to their societies, the European Coal and Steel Community (ECSC)
Treaty established the first European community, ‘The European Coal and
Steel Community’ in 1951. There were six founding members namely, France,
Germany, ltaly, Belgium, the Netherlands, and Lu><emburg.1 This was considered
to be ‘the first step towards a supranational Europe’.2 Following the success of
the ECSC Treaty, the member states extended their cooperation on economic
integration. The European Economic Community (EEC) Treaty was signed in
Rome in 1957 thereby establishing the European Economic Common Market
(EEC), which allowed goods, services, capital and persons to freely move
around the community.3 This constituted closer cooperation and deeper
regional integration in Europe. The first enlargement of the EEC was in 1973

when Denmark, Ireland and the United Kingdom joined the communi‘ty.4 After

' Europa, ‘The history of the European Union’ <http://europa.eu/about-eu/eu-
history/index_en.htm> accessed 19 January 2019.

? Europa, ‘Treaty establishing the European Economic Community, EEC Treaty’
<http://europa.eu/legislation_summaries/institutional affairs/treaties/treaties_eec_en.htm>
accessed January 2019.

*ibid.

‘ Europa, ‘A growing community’ <http://europa.eu/about-eu/eu-history/1970-
1979/index_en.htm> accessed 20 January 2019.
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that, in 1981 Greece joined the EEC as the 1Oth member, followed by Spain and
Portugal in 1986.”

The EEC was transformed into the European Union (EU) in 1993 when
the Treaty on European Union (TEU) was signed in Maastricht. A significant
component of the TEU was the introduction of the European Monetary Union
(EMU), which represented a high level of economic integration.6 However, not
all the EU members are part of the EMU. The euro (€) is the official currency
shared by 19 out of 28 EU countries.” In 1995, the membership in the EU
increased when Austria, Finland and Sweden joined, thereby including nearly
all countries in western Europe.8 In 2004, 10 new countries namely Cyprus, the
Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, the Slovak
Republic, and Slovenia joined the EU. * It is the first time that the EU has ever
had the biggest enlargement. In 2007, Romania and Bulgaria became the EU
members, bringing the number of member states to 27. In 2013, Croatia
became the 28th EU member country.10 However, due to Brexit, the UK
is due to leave the European Union on 29 March 2019. Despite Brexit, the other
27 member states still committed to sustain the EU."’

Presently, the EU is comprised of 28 member countries. Following the
ratification of the TEU in 1993, the EU has adopted various other treaties such

’ Europa, ‘The changing face of Europe — the fall of the Berlin Wall’ <http://
europa.eu/about-eu/eu-history/1980-1989/index_en.htm> accessed 20 January 2019.

° Europa, ‘Treaty of Maastricht on European Union’ <http://europa.eu/legislation
summaries/institutional_affairs/treaties/treaties_maastricht _en.htm> 20 January 2019.

! Europa, ‘The euro’ <http://europa.eu/about-eu/basic-information/money/euro/
index_en.htm> accessed 9 February 2019.

’ Europa, ‘Europe without frontiers’ <http://europa.eu/about-eu/eu-history/1990-
1999/index_en.htm> accessed 21 January 2019.

’ Europa, ‘Further expansion’ <http://europa.eu/about-eu/eu-history/2000-2009/
index_en.htm> accessed 21 January 2019.

0 Europa, ‘The history of the European Union: 2010 - today’ <http://europa.eu/
about-eu/eu-history/2010-today/index_en.htm> accessed 9 February 2019.

" Congressional Research Service, “The European Union: Ongoing Challenges and
Future Prospects’ (2018) 22.
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as the Treaty of Amsterdam (1997), the Nice Treaty (2000) and the Lisbon
Treaty (2007) in order to foster membership growth and extend the areas of
cooperation. Although numerous treaties have been ratified to adapt the
structure and function of the EU in light of surrounding circumstances, the
fundamental structure and concept of the EU are still largely based on the
original concept which was established over 60 years ago of development and
to create a single market At present, by achieving a relatively high level of
economic integration through the creation of the single market and a single
currency, the EU is arguably a role model for regional economic integration

efforts in other regions.

3. EU and IP Harmonisation
The creation of a single market, ‘an area without internal frontiers in
. . o , 13
which the free movement of goods, persons, services and capital is ensured’,
is one of the core objectives of the EU in accordance with Article 3(3) of the
TEU. It is undeniable that one of the major factors ensuring free movement of
goods within the EU, a core principle of a single market, is success in
harmonising IP laws within the community. IP rights had been included on the
EU’s agenda from the start in completing the single market. According to the
1985 White Paper on the completion of the internal market, it was clearly
stated that ‘differences in intellectual property laws have a direct and negative
impact on inter-Community and on the ability of enterprise to treat the
. . . . ., 15
Common Market as a single environment for their economic activities’. ™ The
commission stated that the decision on the proposal of creating community
trademark and on the proposal of approximating national trademark laws

needed to be made.’ Moreover, the Community Patent Convention was

" Nigel Foster, Foster on EU-law (2nd edn, OUP 2009) 254.

* Article 26(2) of the TFEU.

“ Peter Groves, ‘Editorial’ (1993) 4 European Business Law Review 54, 54.

° Commission, ‘Completing the Internal Market — White Paper from the
Commission to the European Council’ COM (85) 310, 37.

“ibid.
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intended to be brought into opera’tion.17 This clearly demonstrates that
disparities in national IP laws between the member states are incompatible
with the existence of single marke‘c,18 and it should, therefore, be replaced by
harmonised legislation. Additionally, the level of IP harmonisation that would
be required in order to establish the single market is a certain level of
approximation of national IP laws and a complete harmonisation through a
community-wide IP system.

The EU has spent a significant effort to harmonise IP laws and provide a
uniform set of IP systems legislatively by enacting directives and
regulationszo, and ratifying international agreements in major areas of IP rights.
By using these harmonising measures, the level harmonisation of IP laws in the
EU ranges from minimum harmonisation to complete harmonisation. That said,
the adoption of harmonising directives and international IP treaties can help
approximate national IP laws of the member states. Nevertheless, some
aspects of IP rights still remain unharmonised and are subject to member
states’ discretion. These measures allow the member states to have some
degree of flexibility to tailor their IP systems to fit their particular needs and
interests. Whereas the harmonisation of IP laws through the adoption of
regulations, which no derogation is allowed, can help unify IP laws between

member states.

Y ibid.

** Peter Groves, Sourcebook on Intellectual Property Law (Cavendish Publishing
1997) 99.

" ‘Directives’ require all the EU member states to amend their national laws to
be compliant with the directives within the certain timeframe. See Europa, ‘Regulations,
Directives and other acts’ <http://europa.eu/eu-law/decision-making/legal-acts/index_en.
htm> accessed 15 February 2019.

2 ‘Regulations’ do not impose any action on the EU member states to make the
regulations part of their national laws. All the member countries are bound by the
Regulations and must comply with. See Europa, ‘Regulations, Directives and other acts’
<http://europa.eu/eu-law/decision-making/legal-acts/index_en.htm> accessed 15 February
2019.
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IP harmonisation usually means an increase in the level of IP protection.
It has been claimed that increasing or adding extra protection is easier than
taking away already acquired righ‘ts.21 A core measure used to standardise the IP
laws of the member states is the issuance of harmonisation directives. A
substantial number of directives, which member states are required to
implement into their national laws within a set deadline, was approved in order
to approximate substantive IP law of the member states. The directives mostly
focused on the harmonisation of the delineation of protected subject-matter,
the scope of protection, and the duration of protection. This helps to decrease
the disparity between the national IP systems of the EU countries. Although the
standardisation of a national IP system through the adoption of harmonisation
directives encompasses various areas of IP rights, the EU has not yet achieved a
complete harmonisation. Disparities in some areas still exist due to the
difference in legal culture and administrative procedures of each member
country.22 As a result, an attempt toward EU-level harmonisation through the
enactment of regulations governing IP at the community level and the
ratification of international IP agreements was pursued to address this issue.”
This could enable the EU to achieve a higher degree of IP harmonisation within
its community. As of now, the EU-wide systems cover most major areas of IP
rights namely, trademarks, designs, plant variety rights (PVRs), and geographical
indications (Gls). Moreover, by the first half of 2019 the unitary patent system

. . 2
will come into operation.

 Trevor Cook, ‘European Intellectual Property Developments’ (2011) 16 JIPR 426,
az7.

“ Billy A. Melo Araujo, ‘IP and the EU’s Deep Trade Agenda’ (2013) 16 JIEL 439,
444,

“ ibid.

# EPO, ‘Unitary Patent and Unified patent Court’ <https://www.epo.org/law-
practice/unitary.htm(> accessed 20 February 2019.
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4. Conclusion

The EU is acknowledged to be an example of regional economic
integration that has achieved a high degree of harmonised IP standards. A high
degree of IP harmonisation is clearly linked to the EU’s success in creating a
properly functioning single market. That said, the adoption of the harmonising
directives and international IP laws can help approximate national IP laws of
the member states, particularly in the areas that directly affect the operation of
the market. This results in decreasing disparities between national IP regimes
between the EU members and reducing impediments to the operation of the
single market, and thereby paving the way for the EU to establish an EU-wide IP
system through the regulations. From an overall perspective, EU IP regimes in
the areas of trademarks, designs, PVRs and Gls are almost fully harmonised,
whereas copyright and patent are still fragmented. By establishing EU-wide
trademarks, designs and PVRs, and Gls systems, the conflict between the
territorial nature of IP rights and the principle of free movement of goods can

be resolved, thereby ensuring proper functioning of the single market.
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*" See Rita de la Feria, The EU Vat System and the Internal Market (IBFD 2009).
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Al SaAgdsulnngvang : French for Lawyer

Urbanisme : application de la regle du délai raisonnable
d’un an aux recours contre des autorisations d’urbanisme
(Conseil d’Etat)

nvaneraidiag : n1stAuldnginaaiszazIaNmvangEay
Tun1stunasldudainisayInaIun)uuIeraLiag
N onseil d’Eta
TagArinInEAIaUnATaLggn (C | d’Etat)

Tanistnan Pakdeethammasakul**

sHwgtud Anfsssuzana

Abstract

City Planning Law in France is one of the essential laws that affect
society and economy because, for example, it controls land use, distinct
between city zone, agricultural zone, natural and forest zone, or even
controlling any construction in the country.

Town planning and licensing under this French law is placed under the
control of the Administrative Court. The Administrative Court has the power to
verify the application of the law and also has the power to control
administrative act not only for enact the regulations in accordance with the
law, but also for the issuance of such individual permits. However, there are
some cases related to urban planning which were placed under the criminal

jurisdiction such as the punish infringements of the urban planning rules

" Jufisuunaiy (received) 24 NUAINUS 2562, Suiiudlounainy (revised) 1 Wwey
2562, SuiimouSuunaiu (accepted) 1 wWweu 2562

" Gfmansudin (AusAdeususuans) PAaINIlNIINede, dRransuniduds
(NMUBUMIBUNIEINA) Universite de Toulouse 1 Capitole, Yagtiudusiaisduszardrtinian
dfrans un1ane1deudiinang LLazﬁfﬂﬁa‘i’aﬂizﬁi’mmaiﬁang‘mmaLLazmiﬁ’mmﬁuﬁmmmu
(ReBALD)
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imposed by the Penal Code. Also, there are other cases which are known as
civil litigation in urban planning; these cases are under the civil jurisdiction as it
is defined by Urban planning code, for an action against a building built in
accordance with a building permit. The third person may request the civil court
to order the demolition of the building if it does not comply with the city
planning laws or servitude for public use. In order to obtain the demolition of
the building, it is essential to have obtained, beforehand, the cancellation of
the building permit due to the abuse of power in the issuance of such licenses
in advance.

Therefore, when a dispute arises, as in the example that the author has
raised, The Administrative Court, in this case, must interpret the provisions by
considering the principle of legal security and damages incurred to the

stakeholders for achieving a maximum justice.
Keywords : Urban planning law, Conseil d’Etat, Urban planning authorisations
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Urbanisme : application de la régle du délai raisonnable d’un an
aux recours contre des autorisations d’urbanisme (Conseil d’Etat)

L’article par Florian Ferjoux — Avocat, Cabinet Gossement Avocats

Par une décision du 9 novembre 2018, n° 409872, le Conseil d’Etat a
retenu, qu’en présence d’un défaut ou d’une erreur dans la mention des
délais de recours sur le panneau d’affichage d’une autorisation d’urbanisme,
les tiers ne sont recevables a demander 'annulation de 'autorisation que
dans le délai raisonnable d’un an.

Il s’agit d’une nouvelle application de la jurisprudence résultant de la
décision du Conseil d’Etat rendue le 16 juillet 2016, Czabaj, dont le sens a été
justifié par Uapplication du principe de sécurité juridique (Cf. CE, Assemblée, du
13 juillet 2016, n° 387763 — et notre commentaire).

Aux termes de cette jurisprudence, lorsque U'obligation d’information
sur les délais et voies de recours n’a pas été respectée ou lorsque la preuve
de son respect ne peut étre rapportée, un délai de recours raisonnable d’un
an est opposable au destinataire d’une décision administrative individuelle (Cf.

pour une application pour un titre exécutoire exigeant le paiement d’une

5 ' v A
11951 L480-13 LLV\TU?%&I”QZﬂﬂ{]VﬁﬂSNQLN@\T
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somme d’argent ne contenant pas une présentation des délais et voies de
recours CE, 9 mars 2018, n° 401386 - notre commentaire).

Son application était attendue en matiere d’urbanisme, matiére au sein
de laquelle les regles relatives aux délais de recours sont souvent discutées
devant le juge administratif.

En premier lieu, dans sa décision du 9 novembre 2018, le Conseil
d’Etat rappelle les nombreuses dispositions spécifiques applicables en matiere
de contentieux contre une autorisation d’urbanisme.

En substance, une autorisation d’urbanisme peut étre contestée dans
un délai de recours de deux mois a compter du premier jour d'une période
continue de deux mois d'affichage sur le terrain du panneau (Cf. Article R. 600-2
du code de Uurbanisme).

Les conditions qui permettent un affichage régulier ayant pour effet
d’enclencher le départ du délai de recours de deux mois sont nombreuses.

En particulier, le panneau d’affichage a implanter sur le terrain
d’assiette du projet, de maniere visible de la voie publique, pendant une
période continue de deux mois, doit faire figurer a Uattention des tiers le délai
de recours contentieux contre ["autorisation délivrée.

Le défaut de cette mention - ou son caractére erronée - sur le
panneau d’affichage rend inopposable le délai de recours contentieux de deux
Mois aux tiers.

Dans cette situation, un tiers est donc recevable a contester une autorisation
d’urbanisme passé le délai de recours de deux mois.

En deuxieme lieu, la décision rendue par le Conseil d’Etat limite dans
le temps les effets du défaut de mention des délais de recours sur le panneau
d’affichage.

Le Conseil se fonde d’abord sur la jurisprudence résultant de la
décision Czabaj, du délai raisonnable d’une année, et Uapplique aux recours
formés par des tiers contre des autorisations d’urbanisme :

« Considérant que le principe de sécurité juridique, qui implique que ne
puissent étre remises en cause sans condition de délai des situations

consolidées par l'effet du temps, fait obstacle a ce que puisse étre contesté
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indéfiniment par les tiers un permis de construire, une décision de non-
opposition a une déclaration préalable, un permis d'aménager ou un permis de
démolir »

Un tiers n’est donc plus en mesure de pouvoir contester de maniere
indéfinie une autorisation d’urbanisme.

Faisant application de cette regle jurisprudentielle, le Conseil d’Etat
indique que :

« que, dans le cas ou laffichage du permis ou de la déclaration, par
ailleurs conforme aux prescriptions de larticle R. 424-15 du code de
'urbanisme, n'a pas fait courir le délai de recours de deux mois prévu a larticle
R. 600-2, faute de mentionner ce délai conformément a larticle A. 424-17, un
recours contentieux doit néanmoins, pour étre recevable, étre présenté dans
un délai raisonnable a compter du premier jour de la période continue de
deux mois d'affichage sur le terrain ; qu'en regle générale et sauf circonstance
particuliere dont se prévaudrait le requérant, un deélai excédant un an ne peut
étre regardé comme raisonnable ; »

Partant, méme a défaut d’indication des voies et délais de recours sur
le panneau d’affichage d’une autorisation d’urbanisme installé sur le terrain
d’assiette du projet, ou en présence d’une indication erronée, le deélai de
recours des tiers est, en regle générale, limité a un an.

Passé ce délai, les recours déposés par les tiers contre une autorisation
d’urbanisme seront déclarés, comme en 'espece, irrecevables (Cf. Exception :
délivrance d’une autorisation de maniere frauduleuse).

En troisieme lieu, le Conseil d’Etat précise un point particulier, en
matiere de possibilités de recours de tiers apres la fin de Uexécution des
travaux autorisés par U'autorisation d’urbanisme :

« qu'il résulte en outre de larticle R. 600-3 du code de l'urbanisme
qu'un recours présenté postérieurement a lexpiration du délai qu'il prévoit
n'est pas recevable, alors méme que le délai raisonnable mentionné ci-dessus
N'aurait pas encore expiré ; »

L’article R. 600-3 du code de "urbanisme, modifié par le décret n°2018-

617 du 17 juillet 2018, prevoit qu’aucun recours ne peut étre entrepris contre
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un permis de construire ou d'aménager ou d'une décision de non-opposition a
une déclaration préalable a lexpiration d'un délai, aujourd’hui de six mois,
anciennement d’un an, a compter de l'achevement de la construction ou de
'aménagement.

Le Conseil d’Etat indique que cette disposition spécifique prévaut sur le

délai raisonnable d’un an.
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" Loi n® 2016-925 du 7 juillet 2016 relative a la liberté de la création, a
l'architecture et au patrimoine : Les sites patrimoniaux remarquables sont « les villes,
villages ou quartiers dont la conservation, la restauration, la réhabilitation ou la mise en
valeur présente, au point de vue historique, architectural, archéologique, artistique ou

paysager, un intérét public. »
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*® Art. R111-37 du code de Uurbanisme « Sont regardées comme des habitations
légeres de loisirs les constructions démontables ou transportables, destinées a une
occupation temporaire ou saisonniere a usage de loisirs. »

 Art. *R421-17 du code de Uurbanisme
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Abstract

The author set the title of this article to be “Remarks on the Selection
of Legal Reasoning for Answering Law Exam Questions and Writing Judgments”
in order to dedicate this article to Associate Professor Dr. Bhumindr Butr-indr,
lecturer at Faculty of Law, Thammasat University (Lampang Campus), who is
the author of the book named “Legal Reasoning”. This textbook is so valuable
that every law student should read as a basis for studying law because the
heart of the legal study is the reasoning. So, this article will bring some
examples to illustrate how to give legal reasons practically in the form of
answering law exam questions in a university and writing judicial decisions in
order to enhance the understanding of law learning and build a solid

foundation for students to pursue their legal professions.
Keywords : Legal reasoning, Legal profession, Law exam, Judgement
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Abstract

The Civil Law System : From the Twelve Tables to the Thai Civil and
Commercial Code written by Assistant Professor Dr. Munin Pongsapan is the
book which shows the subtlety evolution of the Civil Law system and the
linkage between the development of the early period of the Roman Empire
and the bill of the Thai Civil and Commercial Code. There are many reliable
academic document references in this book. It also includes new bodies of
knowledge, both in terms of history and positive law. This book, therefore, is
considered as one of the books which should be had by people who desire to

study and understand the Thai Civil and Commercial Code in depth.

Keywords : Civil law system, the Twelve Tables, the Thai Civil and Commercial
Code
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Submission Guidelines

Manuscript Format

1. Printed on A4 paper.

2. Printed with Microsoft Word for windows.

3. Printed by using font TH SarabunPSK.

4. Printed with the customized page layout: top 2.54 cm, bottom
2.54 cm, left 2.54 cm, and right 2.54 cm.

5. Printed with 1x line spacing.

6. Length of content shall not exceeding 30 pages (including
bibliography).

Manuscript Preparation Details|

1. The title centered on the page must be in both Thai and English.
The first letter of the English title must be uppercase letter and 18 pt. bold.

2. The author’s name must be in both Thai and English, aligned to the
right side of the page, used 16 pt. bold letters, and marked with an asterisk (*)
in order to identify the qualifications, academic positions. Please insert the
details in the footnote at the bottom of the page in accordance with the
number of authors and use TH SarabunPSK 14 pt. normal.

3. The term “abstract” must be used TH SarabunPSK 16 pt. bold.
For content in the abstract, it must be used TH SarabunPSK 16 pt. normal,
with the first paragraph indented by 0.5 inches of the next line.

4. The term “Keywords” must be used TH SarabunPSK 16 pt. bold.
The selected keywords should be no more than three words aligned
to the left edge of the page and typed with TH SarabunPSK 16 pt. normal.

5. The headline must be used TH SarabunPSK 16 pt. bold and
aligned to the left edge of the page.

6. The contents must be used TH SarabunPSK 16 pt. normal with the
Thai-style distribution. The first line of every paragraph must be indented

0.5 inches of the next line.
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7. The numbers must be used in Arabic, in case of writing in both
Thai and foreign languages.
8. The footnotes must be used TH SarabunPSK 14 pt. normal in the

following format

Book or Textbook
Author,/Title,/Edition/(Place of Publication:/Publisher,/Year of Publica-
tion),/Page Number.

Example 1: Jidti Tingsaphati, Criminal Law Division 2, Part 1, 8th Edition
(Bangkok: The Bar Association, 2005), Page 9.

Example 2: Yut Sanguthai, (Twekiat Menakanist Editor), Criminal Law
Division 2-3, 11th Edition (Bangkok: Thammasat University, 2013), Page 89.

Journal article
Author of Article,/“Title of Article,” /Journal title/Year of journal,/Issue/
(Month of publication Year of publication):/Page Number

Example: Ronnakorn Bunmee, “ Rape by deception: An Analysis of the
Supreme Court Judgement 10007/2557 and other actions,” Thammsat
University Law Journal 46, 3 (September 2017): 647-663.

Thesis
Author,/“ Thesis Title,” /(Thesis Level,/Subject, or Department,/Faculty,/
Name of Institution,/ Year of publication),/Page Number.

Example: Chitchanok Phansuwan, “ Offense of rape and obscene: A
study of the law of three sals to the Penal Code,” (Master thesis in Law Faculty

of Law Faculty of Law Chulalongkorn University, 2005), Page 108.

"/ as pressing space bar 1 time
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Research Report

Name of the Researcher,/Title of the Research Report,/Name of the
Research Funding Organization/(Place of Publication:/Publisher,/Year of Publi-

cation),/Page Number.

Example: Arnon Mamout, Property Status of the Office of the
Welfare Promotion Commission for Teachers and Education Personnel,

Thammasat University (Bangkok: Thammasat University, 2017), Page 88.

Internet Resources
Author,/Title/[Online],Date Month Year of Reference./Source of Infor-

mation.

Example: Nuttakorn Vititanon, Assassination in American Politics
[Online], 5 February 2018. Source: https://prachatai.com/journal/2012/11/43532

Chapter in a Book
Author,/“ Title of the Article,” /in/Title,/Edited by/...,/Edition/(Place of
publication:/Publisher, /Year of Publication),/Page Number

Example: Wiwat Damrongkulnan “ Reputed as thesis everyone can do
this” in The hardest thing to do: legal thesis in various perspectives, Edited
by Kanapol Chanhom, 1St edition (Bangkok: Winyuchon, 2018), Page 140.

Article in Newspaper or Magazine
Author of the Article,/“Name of the Article,” /Title of the Newspaper or
Magazine,/Date Month Year,/Page Number.

Example: Thairath, “ The case of friend watch cause director of NIDA
poll quit the job” Thairath, 29 January 2018, 2, Page 11.
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Other Documents

Agency Name,/“Document Name,”/Date Month Year.

Example: Office of the Council of State, “Hearing on the Draft Amend-
ment to Criminal Code (No. ...), B.E. ... (Sexual Offenses),” 5 February 2018.

Interview

Name of Interviewee,/Executive Position (If any)/Interview,/Date Month

Year.

Example: Vanchai Sirichana, President of Mae Fah Luang University,
interview, 5 February 2018.

*Repeated reference*

(1) If no other reference is made between them, the word “lbid.”
shall be used.
Incidentally, if the same document comes from a different page
number, please include such page numbers such as “Ibid., Page 9.”
(2) If there are other references between them, the print location,
publisher, and year of printing can be cut off. For instance,
1Jid’ti Tingsaphati, Criminal Law Part 2, Episode 1, 8th Edition
(Bangkok: The Bar Association, 2005), Page 9.
2

> Jidti Tingsaphati, Criminal Law Part 2, Episode 1, Page 18.

(1) If there are more than 3 authors, translators or editors,
please include the words “and others” after the person’s name, such as

“Wisanu Kruangam and others, ........

(2) If there is no name of author, translator or editor, please start
with other details.
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Bibliography

The word “bibliography” shall be centered on the page and used
TH SarabunPSK 16 pt. bold. For the content, please use TH SarabunPSK
16 pt. normal in the following format:

- Author./Title./Edition/Place of Publication:/Publisher,/Year of
publication.

- Author./Title./Translated by/Translator./Place of Publication:/
Publisher,/Year of publication.

- Author of the Article./“Title of the article.”/in/Title,/Edited by/
Editor Name,/Page Number.

- Author of the Article./“Title of the article.”/Journal Title/
Year of issue,/Issue/(Month of Publication/Year of Publication):/Page Number.

- Author of the Article./“Name of the Article.”/Name of the Newspaper
or Magazine,/Month, Year/Page Number.

- Author of the Thesis./Thesis Level,/Department,/Faculty,/
Name of Institution,/Year of Publication.

- Researcher Name/Research Title./Name of the Research Funding
Organization/Place of publication:/Publisher,/Year of publication.

- Name of Agency./“Name of document.”/Date Month Year.

- Name of Interviewee./Executive Position (if any)./interview,/month.

- Name of Lecturer./“Subject of the Lecture.”/Name of the Conference
and the Institution (If any)./Location,/Date Month Year.

- Author/Title/[online]./Source/...,/Reference year/(Reference month,

Reference date).

Other guidelines

1. The manuscript submitted for publication must be an article that has
never been published in any of the journals (including those published in other
documents, such as Ajarya books, books, Raphi books, newspapers, and online
publications). Republishing the article is the responsibility of the author.

2. The article submitted for publication must not in the process of

reviewing in other journals.
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3. The article submitted for publication must not cut or copy from
any article, book, textbook, or research without permission or lack of proper
reference.

4. The article submitted for publication must have academic value.

5. The author of the article must strictly prepare the manuscript
according to the format and the details of the submission preparation.
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Manuscript Submission Form to

Mah Fah Luang University Law Journal

To The Editor of Mah Fah Luang University Law Journal

I (MIE/IIES./IVHSS). .o
Academic Qualification ..., Academic Position  .....cccoceininiciiien,
Job Position ..o AGENCY oo
Submit [] Academic Article [ | Research Article [] Analysis of Judicial Decision

] Analysis of Legal Exam Question [ Analysis of Legal Opinion [] Legal Miscellaneous

[] Law Book Recommendation [ ] Others

THELE (1N THGI) oottt ettt s e et er e eeeeean

| hereby certify that L] This article is solely my own work.
L] This article is a work of mine and co-authors as stated above.
L] This article has never been published.
L] 1 will not submit this article for publication in other journals

within 60 days from the date that | submit this article.

Date Month Year of Submission............ e, S
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