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“°The ect@& Chicago Convention. Article ael p lo ... the International Civil Aviation Organization shall adopt and amend from
time to time, as may be necessaty, international standards and recommended practices and procedures...

**The e Chicago Convention. Article &« () Adopt, in accordance with the provisions of Chapter Vi of this Convention,
international standards and recommended practices; for convenience, designate them as Annexes to this Convention; and notify
all contracting States of the action taken; ...

*®The ex@e Chicago Convention. Article e p ®. Each contracting State undertakes to collaborate in securing the highest prac-
ticable degree of uniformity in regulations, standards, procedures, and organization in relation to aircraft, personnel, airways and

auxiliary services in all matters in which such uniformity will facititate and improve air navigation.
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““The ecea Chicago Convention. Article mz. Any State which finds it impracticable to comply in all respects with any such
international standards or procedure, or to bring its own regulations or practices into full accord with any international standard or
procedure after amendment of the latter, or which deems it necessary to adopt regulations or practices differing in any particular
respect from those established by an international standard, shall give immediate notification to the International Civil Aviation
Organization of the differences between its own practice and that established by the international standard....

“*Planecrashinfo.comwww.planecrachinfo.com>aaao>exes. Cited on March &, booe.
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“*ICAO Doc eslme AN/w&e Safety Oversight Manual Part A. The Establishment and Management of a State’s Safety Oversight
System. Second Edition — woo®. Definition
Oversight. The active control of the aviation industry and service providers by the competent regulatory authorities
to ensure that the State’s international obligations and national requirements are met through the establishment of a system
based on the critical elements.
Safety. The state in which risks associated with aviation activities, related to, or in direct support of the operation of

aircraft, are reduced and controlled to an acceptable level.
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“®|ICAO Doc el AN/@ée Safety Oversight Manual Part A. The Establishment and Management of a State’s Safety Oversight
System. Second Edition — boob
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'
va oA

FadasusemaldnguuienisiudesnlagesAansfisualidvngd Alundyga

(]

Asounauuazivszdnsanlinsaivauinanududeuresianssunistiuresiganunimualy

<2
=

sudyy1daln elifsannsafduguanistunaeunaslitidungssdouimudminiivionie
nuiifisundedanstuiiotanuszasddana s ial ngrunenistuasdedlisnayanaiiaznszih
wihfimfuguaruasaivausadhdseinireiu msufdans dssnneanuasain yaansuas
Tuiinfiiedesweialiiiuinisdunsiu
CE-l ngmﬁaun'\sﬂﬁﬁan'ﬁmmzﬁae (Specific operating regulations)
fymsssmeldngandeviiudaimunvesigiieanlnsordegiusiunaannnguuiendn
Frunmstudtetmunnasgududiluisdituns nandust vims vifuesiuadiasadaiugiuld
aoppdstuUnTydRLazInAIIUMLAARLINTBIRYdYA Al dakin “ngsedeu” il 1cao i
mneATITNAARRIAuL N nquing FTuas ganguine Yervun uleusuasdds
CE-en SxUULLawﬁ'\ﬁ?Jaﬁg (State system and functions)
fgndesinnadmiiviemhsuiiisniadunsiunadey (Cvil Aviation Authori-
ty-CAA) BsfnswikmFeviansasdnsmuiidndiu Tneflyaansiinaudilusouiifieme waefims
atfuayuaUsziiifisme ﬁ'@ﬂzﬁmszqmﬂwﬁLmﬁﬂqﬂssméﬁmﬁwﬁ’UfﬂLLammUaaﬂﬁa (safety
oversight functions) Triurwmihigiisiunaviemhsnuvesmuliifisameiisgsfianmhiinnuiudin
goulunsdnmisautasads Tasaslduesnisiduiiu wu Amesuuwnusazanin mavie ield
flvhaansadmuaginwyrainsiitinuasiafiasihmihiiiiuguariulasadeld Ssmmmuan
& Uz b YDINIANUIN © 1Y o LAZHUIN & VBINAKAN b Lau m Muualisgresdauiiuns (State
of Operaton) lfsz1feuiBlumsimundeimuamsiadwig gasieasy Wil Wnthilgassaey
\Dudugasvesynarnsiimihiiiiuguaniuvasads lasfznadeshulaiiyaainsitimdiiil
AiuguanmUasnsylisuuuImeiseyfensosssy msuftRnuazsnsvanidsssslemiiudou
TnensmFelasuionglumaimig wagigmamsiisudevisieedmuadeimunlumsisyeains
yosmuilevimihiififuguannuasaselimnyiunnarasaududeuresiionssunstunadou
Tusgau
CE-& Lfl’ﬁwﬁ'\ﬁmaﬁﬂﬁﬁﬂmﬂuﬁﬁ (Qualified technical personnel)
Sgnidesdaliidormuniniuauautiduidmivgpansiviimihiidfuguaduan
Unenfouazdadaiinausy (technical experts training) Tusuuarsunumuiionsliuazduady
aussouzreudmiiliannsaimiflvesnuluseduiidesnts uazasdedldszuulunsiafu
Uszianisineusu
CE-& uuamnuniasfionazdounnianaiaierfudeyatadoarutasndis (Technical
guidance, tools and provision of safety-critical information)
fsaAazdesdndesineauazn uamaagisdudunsiumaiiaiinseunquiasiu

1

Uagtu deyasududuanuvasndie insesdisuazuidue waswmuslunisvuds Wiundaming

watiafiadaslindmiadinaimiinmduauaniuvasadslaedeiivszdniamuazaiy
wwmsgruimuualiluddaniiuns
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itol Sgavdosdouuamiliudgeamnssumstuiisufiiaungsadeuiiieades
CE-b Wusnsailuntseanlusumin n3suses nslidunauasnsanisayili (Licensing, certifica-
tion, authorization and/or approval obligations)

fgandazdelinssuaumsnmefismumaenasuazisiansanieliiulainyaainsuie
sfnsiinsgiAsnssmsiunmsiudulumutedmun deufiesldiueygyalildandhmsnalu
auanludAny m’smgtgw,t,aw%anﬁaqﬁaLﬁaﬁ%ﬁuﬁﬁm33umaéﬁumiﬁuﬁﬁmfm
CE-o Wusnsailun13n593AAR% (Surveillance obligations)

$3n1AvzAaldnIEUIUNIINTIRAAMIUNINBNETT LAENITAIRUALAZINUHLNITATIIRTR
manrasasnaihanufanssuuiiupuresnusaidoadesnifieiilahldsuluougn v
dfty  nseugauagvidemsaysiivnasunstussaadulumudeimuniidvualy - Fasaudens
nsraRamuyaRafilduussRlned sl e adwiiidos
CE-8 nisuAtgyuludszifiunnudasnie (Resolution of safety issues)

fgmiazdadinszuumamasnaaifemsnszyhnmsudlviivengas swdinslinasns
Vefutewddymilsediuanutasaseiinu wavasdeuiulaisufuanuvasadeiinuldiunis
uilrlunadumizauiunisssuudhAamunassufinanuinii sadaansiigialiiuins
sufiumsiiieudlulssifuaniasasednanie

TAsanis USOAP Idssyduiidnudiuntsnsas (AUDIT AREAS) 13 & du dstaluie”

. NgVINen1stunanuazngvilsuaunisiu (primary aviation legislation and civil avi-
ation regulations-LEG)

. BIANTNNSUUNALTBU (civil aviation organization-ORG)

a. miaan%aumumémzﬁmﬁﬂﬁu,azmi?lna‘usu (personnel licensing and training-PEL)

< M3UjuinsveseMAeIu (aircraft operations-OPS)

& ANANATIAUDINIAYBIBINTAYIU (airworthiness of aircraft-AlR)

. M3geumugURmanazgUiRnsalveseINIme (aircraft accident and incident investi-
gation-AlG)

. U3N1INSAUDINIA (air navigation services-ANS) uag

. amuﬁuuazm%‘lanhamﬂﬁu (aerodromes and ground aids-AGA)

Tumsnsredeunilasans USOAP iisgnitasdasmeusianumu The State Aviation Activ-
ity Questionnaire — SAAQ wagnsan Compliance Checklists — CCs %39 Electronic Filing of Differ-
ences — EFOD Tnevhmsusuidiunuies (self-assessment) msmsaaapussuviasililddoya
atinawe lngUszasdlifznianeuesreiieiessavinalunsaniunsmunasgussning
Uszina 392995msnntesUsnausmenssuiunsmusdeyannuvasadeangiidousay

“7ICAQ SAFETY REPORT. Universal Safety Oversight Audit Programme. Continuous Monitoring Approach Results. @ January boem

to ma December boad.
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Tunstiunadouszniassmarionn fldawzdeyaildsunnisisumsamaaeuioien™

yNHANIIATINAaUTEY ICAO wuiriglaiifounndes Sstufesdnvhumundlouiuuss (Cor-
rective Action Plans - CAPs) Wagymnteunwsesiingramuenaiimnuidssionuaonislun1stu
walsouvaslan ICAO %ﬁmumLﬂu%’aunwéaqﬁﬁﬁﬂﬁﬂé’mﬁammﬂaaﬂﬁ'ﬂ (significant safety con-
cerns-SSC)™ IﬂFJW’L’JmLm'%'g‘ifulumﬁﬁﬁLLNuﬂ’ﬁLLﬁl‘U‘l’f’aUﬂwim (corrective action plan-CAP)
el wo TuiuuaTuitldfundona minfpiulidaiuauudladounnsomdeliawnsaudlede
unnsaslanielu «o Ju ICAO avUszmianaly ICAO Public Website (www.icao.int.) Tasnisings
wslinidovsemaiiy Tassuasmzusngegluideres “Sscs” mumsslssmaildiunanma
dau(List of All Audited States )

Ussiafifissunavidatiymiounnsesiifideddydenuanndiy (SSCs) u ICAO sy
wingda msftsgliamnsalinshiuguaEesnasadoldifsmesonistsfldunsgui 1cAo
Avunegnaiussansam wilildmneanuiaenistu auwduniesnimeuiliuing luussme
thy esdiruuansasduauaeadoauely *° uashifinadunsiwaenistuvesssilasusuas
sufiumstulugasglag Wesnnmsvududsnariiusnsedulneveusdasss

nsliAAzuuunsraUszansnmlunisliunnsgiuues ICAO (Lack of effective imple-
mentation-LEl) Tusznined ASandnsny bood — boeo seliisAmnaiuiosay andruau Proto-
col Questions - PQs filsineunienauinignialiildufiamuiumngludedinm wisdsdiuu PQs
v

Overall LEI (%)

_ total number of not satisfactory PQs X 100
" total new PQs — added PQs — not applicable PQs

HAN1IATIVEBUTTUUNTIAUgUaAasadefunsiuresignA
ICAO lfiasunanisnsasaouszniAsineg  awdsnislnsmsiegseiios (continuous
monitoring approach-CMA) Tuginsll A3andNI1Y boem-boad Tu & AunyIN™

“*ICAO. Frequently Asked Questions, www.icao.int/safety/CMAForum/Pages/FAQ.aspx . cited on March &, boee.

°*Significant safety concern (SSC). Occurs when the State allows the holder of an authorization or approval to exercise the privileges
attached to it, although the minimum requirements established by the State and by the Standards set forth in the Annexes to the
Convention are not met, resulting in an immediate safety risk to international civil aviation.

°|bid.

“*|CAQ SAFETY REPORT. Universal Safety Oversight Audit Programme. Continuous Monitoring Approach Results. @ January woem

to me December boed.
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o. funguune (LEG AREA) Ssmanindenas ao Lilddaliiisduiunsiiaseunqu (com-
prehensive procedures) lumsesnngmneaisuses (regulations) sunstuwalzeuliiununis
wilufisdunianunveseudnadanln mmﬁu'dfmﬂmsur’flmﬂ%uﬂ’;qngwmwa3ngwmaé’wé’maﬂﬁ
wanzanfunan dalaummnonmstiimihilidismeuaziassasngrunelivansay Sudsase
mseenlusyana lususes mslienavienseusi®  uassgnininfesay e lLilddmhssuuii
UszAnBrnadimiunisszyuaznisudseunnsneseniannsgunasfauuginifeU foRsevang
Uszinatungudeuasiufifvesaulif ICAO nsw Belundniu Sgninindesas <o laildfRuine
wnseunnsneddnluenasunasinstuvesy (State’s AIP: Aeronaultical Information Publi-
cation) aufifwmualunARuIn o U3N3TMIANIANSTY (Aeronautical Information Services) 99
oudnyardanln wasdwiuigilddnimsduiunmaudadounnang duiunsiuivaseasiden
Aerfugiiduudesniuieatuniistesiadmiimaiauazidmirfingmneansluiey
meusnmhsnusumstunaideu uenaini NN TTUNENTDI3TNNA N RLE TR EHE AT
vdnmafeafunseniunmsliteiulubeniag veanstu s‘?aiﬂsmm?)m’saﬂﬁué‘fanénwﬁ”uagiﬁ’uma
msfnwmanstuuazuiensuseifiunnandes aeronautical studies and/or risk assessments) @
Idudunsegadununsing CAA wisldsunsmumulnensisaeulmnzauses CAA sisll
fgmAnhesmilsdundyiuigmnsiaiulonewesisddumstiulingmneuas ssidoudunistu
wlemeuldiunsiiiuvionslivfiRnungssidevding

. A1ua3Ans (ORG AREA) S5miAninfesas we Lifiszuuiiasdaeli CAA wagminea
aouauglimg (Fefimsdadumbsnudugeuamuuuunns) Tumsdamuassnulifdeyaansd
wadaffinuaudivnzalusnouiiioms Tuvasivaiglddansdemisiamyaansgidessy
ffnuaAmzailuiuuiiismeudilienainuyaansdinanlildidesnaramnssums
TunSesgiuniensdnissemintUssmaniesAnsninmaduiausdwnisuiifdeuluuassnsiming
TilusziuiinelviAsussgslamnnniiilsfuey SgnAnindesas me Lilddaliihulouisnsineusy
dwiudmihitdumaiiaves CAA lussduiivanzay wagldldssyiusdyarfiarlinmsfinousuyn
g fidndudmiudmihiigasaaeuues CAA wenaniiu fanamstufinnisiineusuedvasden
visn1sEInURURLUII (on the job training-OJT) e1adiiunslagyaansiisianauTRviayszaunsel
lissnenieonvlilasunistuiinlulszianstineusulunanensdinisviauaausudszanunisin
susuduguassalunisineusy delnaliidmiiidnseaeunaziiminififvadesdinmanian
Fudusesumishivisswesofanssunsesnluoygn luddy nmslidns nseyifuaznismsas
AARAY

o, $rugusssamadl (PEL AREA) S5miAnindesas ee lWilddamiounssuauauii

a

Usgandualunisiuseslusunsumsiineusuieatuniseeniueunsviednenisiuaiusn nlala

=

seyfislusunsunelulszinanialusunsy snsdsemadmivindu wilnauauArn1ITIINIe
91MAkazY1e Belunintiy msuuusmdnansinazlilasuniseyifangiisnuia SgaAnindesas
&o hilal¥szuunifivszandnadmsunisasianswaznisavauiieiu wazn1snaaeun1aufun

webidulainmsmessuineadvlueugsindu winauAUANNISITIRITIOINALAYESTIATLTY
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nslasdmihiifssaeuiildsunsudsiasiinudenndosostunasndeteld Ssmasosas co i
Igsndunmsnulusunsunmsnsafamuaatufineusuiildiunisiuses (approved training organi-
zations-ATOs) waestindu minmumuauMssTameImAsazds adildldtfuiameiu ATOS
Tutssmaviniy uilddafusuis ATOs daussmaiili mstinousuminauvesdialiiusnisuns
swluussmede SganAneenlusyanguszdmihidumiaiinnumuaunisamamisernaniy
Fovaz oo hilddminanilulidiszuuiiiiussansuadmsunsassiaauniteliiuladnglasuly
ougnazateulunwuAnEildtueugn SgniAniidesar eo Lildliszuuniguansansuasnis
MRS RTIaTldFuLsaRa (designated medical examiners-DMEs) fan1sineusudu
nuiuasiuufuaslildeonuuuiietisligldsuuisiafaamudlalunifiuazauiuiaveu
voamlu CAA aghediaou Tastanznisussda DMEs tuasdosiinisnsmanuiiuavgunal nsld
wnsguagaves ICAO mstinmumuliiduliagdu msdsseanilidmihigisunaslusugyn
sumamsfuneuiindne e

& AuNsU{UANTT (OPS AREA) $3n1fininsesas vo luladnvindsiansan
dmsumsusesuazmslisrnetiszyegluderimuansufjtinis  (operation  specification-OP-
SPECS) Tidudamilsvesdlususesdindiunsiiuennia (Air Operator Certificate-AOC) Taifansan
szoistusiluuingda (reduced vertical separation minima-RVSM) N3U81858881a1N5UUR
msduluSsaunutudrses (extended diversion time operation-EDTO) aussauznsifiuerniail
#0413 (Required Navigation Performance-RNP) derfmunaussauzduslunisiiuennia (Mini-
mum Navigation Performance Specification-MNPS) LLazanSSﬂuxﬁIugﬂu‘luﬂﬁLauaﬂﬂ’lﬂ (Perfor-
mance-Based Navigation-PBN) ~ 3gmAndavivisiansandausnnizszyamzasinsaniudenns
vimsmnniasmindslululszinumanaiindmiunistinssusesasmslisrunaluderwuanis
VTR Wesnnuadiinuaniiuasuszaunisaidusdmiunmstmunisinsandingn sailu
vaneq §gni CAA lillddvinesduszneviisndudielithlaemsussanuauiifssndadwiig ¢
ATIERUMUANNALAITIANDINAR VAU URN5TU Saudflenszuiunisienans FoRasanveadn
wihiignsdey uwmsdmiudmihiidasiedey (swisnenimsadey) uaznstmuaveuien
mwsuiiavey  IeiinmsiiudauAnfuiefimunnisussdivdmsunmshmstudmaunaduie
1A3993R WU CAT I wag Il lufanusasg1u (Protocol Question-PQ) 1uill A3andns 1y bosls ufiin
f5giulesiineumnuiisuavesmeunansiisiinousamdninglilddaviuadliseuuia
Uszavraitesiiunsussadiudmiunmsinmsdudmaudufeisdesawuu CAT Il waz Il way
SsmAeufesar vo lildvililaiidunsiuerniavesau lddaviszuu SMS mumanuan
o Brazdedldiunsseniuaniguesiiniiunis (State of Operator) lnsfsnuilumsiiueiniedes
iuederiiiuiiisuiinuey (post holder) Tumsdavinszuu sSMS  sataihiirruduinveures
ynnasanandssosszyliegdaousgluenans fgmasesar vo luildiaviuarldlusunsunisnsaa
Annuitefiezasaafigatiglésu AoC Tussiuufifnmuuuiiuguvesaay sorilaslungunedd
s0MRsgINAs s sEmaATwiateunluluusesiiunmaiiueinmewazderimunnisuians
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geluninfusgalildanaiguiigsidunsiiuoinmavesinsssmal joRnuuuiiugiuees
anudetiaduinasgiussninszmasuiadounlulususesfiudunisiuenniauazdeimun
nsUfRns wazninfesar vo vesfzmililnudinsnsaluaiuseaeinmAsuuuiiuguves
amudssvesemasuiidiiunsiaegiiiunsifuenavesmusevewasamadlilulusunsy

MsnsRnaLTisey

& fupuauAsAUeINIA (AR AREA) Ssmantiferas wo lifiansusznielitiady
ng‘mmﬂa"wé’usmﬁﬁmuﬁﬂ,ﬁwma%auﬁlﬁ%’umﬁ’usm (approved maintenance organization-AMO)
Alisnsundindumafuenmailiiaiosiunasiedneuineslumsiiiuuimsvudimseinieiie
nswdsgseniresUszmalild sMs wdefinisusznaldtadunguunedidusesdalaiiiuluany
U AnANLIN o TfEITUNTOUTEY SMS iansimuald SMS detgausuanusuineuLes
$glumssusesesdns Tumsufuasgiananilisuiunmsliiuladingingld sMs weiinslinisiuses
vihogeu viemshivensu sms dsliduluaunseussdussneuiiszysglulenansing o vesna
NN o WagdgniAdesar bo Lilddmvihlusunsumsnnaamuniusey Wilaufansauiy
Aanssunisnsra wieldldlilusunsunisnsafamuidaimielilinsudu wiiissnanindesas
oo lduszmlingmnediusesdmiunsujiamsvesuisasiilioglulususesuuuresenas
uisgninasmislailddninigiasandmiunsasiefigatiuifusidnan viedaviuaiishonsand
Liifaweuarliifiviemsanadou elifiveasidoniftomeriieliiulaiuifasidsmunliiads
muszianvasmsiiRnaissuiiunislédfinsindaesansuduuaslfsunstisesn wasies
v @o vosdgmAliliimiuagliszuuiidumanmaiteduiiunsnsefenulusunsumnnindedie
Ivasaniiunisiiueinia (operators’ reliability programmes) w3sliladnviuazldnszuiunis
maenanslunisussifiviwmisnislideddafivavdmiunsujiansdeldzudeyasnnsii
Annuananindedelddeideusthesaummnasadoanas vl Idfinsiudanuietuisiesan
mMsUssiiumnusumsAe mMAiion1sUftRmMstudmauadushewiesiauuy CAT Il waz il Ty
fnuunsgu (PQ) Tull A3andniny boel wiiiginnutesiineudowi uinaveshnounany
Igimeudnudulnglilddnhuaslinssuumamaenasfieussiiuoinmasiu mnumindetio
Y833 Anel Wandunstigesshw sutinmsdadneusuliungranaialunisuiseine lunaeq
nsalluladtsfanaslaldnmualiluenarsinaledsiasanlunisasiaaey danisussaiuau
swindmifinruaunnAueinmawazdminiuianistures CAA Fansuszifiuenaueniu
vils usdesiinsussanilinilahldinsfinsanynBesiifeafiuanudasassnouliiniseusi

b. frunsaouaILgURme (AIG AREA) SnAnidesas vo lilldimuanszusunsuitel
finsasuausmanuszaugtinisalsuusamuiiimvualunianun em luvaneq nsdl 55lilddn
vhuunadedavhuumiiliifieme [@sudanisnssiidesdiiiuns naidesduiunsuas
yanafiisadedunisussdiusaslunszuaunisdndule) Weaiuayunszurumsysediundaannldsu
uwisguAnisalifiefiazdndulaindgesSuduiunsliinsaevauetraiudasy mudidmulunin
HUIN e V3Bl wazigniAninfesas vo lilddainlusunsunsiineusuiinseunquuasiineaziden
dwsudmihiiaeumugtimmeinieiu wihimaieq $gazEuvillusunsunsiineusudang
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LwiLﬁamﬂnax"LmﬁmwaIu'mm&16]miﬁlﬁlﬁixqﬁqms’E’]ﬂwumuLLazmiﬁlnﬁmw wazlildszynisin
UuRluau (on the job training - OJT) aenaliiens ﬁu’a'l,ajﬁmaamﬁﬂmmsﬂﬁﬁaswﬁﬁy’umau oJT
(Wu msdunanionuiidensyineldnisiidv) bildtmunauanifuasyszaunisalfisndy
dmiudlinisiin o7 sufdlsifinsussdiunadndvesmsiinufiflunu Smiasgnidninfesas vo
Lifasmsidunnisuaziiivssansam %muﬁwwﬁm@ammngmmmasﬁamnaqﬁrﬂumqmﬁfa
wnzanlunisussauanssumsasuanusywiradmhitaeuamugtamatud i iaunszuiu
fsanafinungrane Weannismsdsnardudsnduiteliiilefansuennisaeuaiurests
@oamie (Wu nsaeuneyARaTiugnsoiuasnsisiteyaiirausaild) fasduiios
fiosszynisUszauianssy a anwiingufvg 9y mafnw uasduasemeny wazn 53T UrLde
o) uariinnusndudmiunsenuasesiuiindoduostindy (Cockpit Voice Recorder-CVR) uag
\ndeatiuiinyinfinasdu (Flight Data Recorder-FDR) TUTINTATINERULATNAdaUTiLis T lne
LawwLﬁ‘aiﬁﬁ'uhiwLﬁmﬁﬂﬁﬁaumﬂé’m’hﬁqwmwé’ngmﬁtﬁm%’aq fansendianeiindesudin
n150u uazn1smsIv@ LA NATEUDY agligndavananioiliadredefidoddyinsis
NILUIUNMITRATUIARAIUNULY uanmﬂﬁui”gmﬁniﬁaaaz &o hilddnvinszuuvessgdmiunis
Meegiiinisaliuudediuiiiiussansnanudidimualunmenuan o Fessuuiinansuiugesd
ngmneuazdeladu Aduiuns wazuumsmsufRimnzaunanse SFlilafmualilungune
ddusesiiadssinnveamnmsalfgdalituinisdosmsnmilugenisfunistu sutsldlaimn
svozATifeInBay fedady msbifimssenugiimsalilieusimely be $ilu wie e
Flumdnniamnnsal nedosnslinemilidmihdifsne Quwnain fe dmhives
Sgifisunadeuaugifmg Tnedaiigawiniiaevililngisiifiania IngunfguAnisaiuenangin
nsalieuseriudauagiiiunsing CAA uaslnsieilaodinliiuinistiuesnelunsounanmy
fifmusly SMS ﬂgqﬁsxuwaa%'gﬁmi"umsswENﬂuLmU‘fJ’qﬁ’uﬁlnjﬁﬂixﬁﬂ%mwhjdqwaniwmwimww
Aufivszansnmeedlusunsunismsainnuuuuselieavity wagsdrinAnuaunsavessglunis
ac»mmﬂﬁaya%aﬁ?%ﬂuﬁm%mﬂ‘&mﬁsﬁﬂ‘um%’g (State Safety Programme-SSP) e ludaufiiien
uszuuresizdmiumIMenugiAnisaluvvatiaslanuiidmuslunmamn e G9sdodliing
adlnvuazdasundeundsdaya SgafninFesas ao luldldssuudind et eiivszansnim
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naarliilulfadny ssuussmuuuuaiaslalussduresigazauysallfidossuusenuuuuasing
Talsdavinduluddalitiuinsdaiiszuu sMs Suaztatlilésuussduiofumnutasadouas
SussedienalildFuanssuunenugtinisaituutdy Sgninsevas wo lilddavingrudeya
aUfmauazgiinIsaivesomanuitetislinisinsgideyaetreivszans nmuuderiiasdauas
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o, FUUINISMsALENNTA (ANS AREA) Sgmininfesas oo liffulaingliuinmsasas
19977 (air traffic service provider) voamilddniuagld sMs Aldsunseensuaniy KA
fie fgmAdaulngpimsasfamuuuudiianielildviinansiafaniu SMS vealiuininms
arsmeena uliiilunsfiassldeendeteduliglduinsasasmeemeadai SMS wazgli
wimssanamlgsiunsmudedfusnanfinu  uasignidninfosar oo Lifuladngliuing
srsmeemaluiguesulsvhnisussiiuauvasassluukunisuiupnisdansieinedll
agnsitedAgy I‘umsLﬂﬁﬂuLLUaaﬁﬁﬂ’aﬁﬁé’miqﬁwanszww\'ams%’m%nmswsmammﬂﬁi&ﬁﬁuﬁw
smeviseruaudu wazlunsligunsal ssuuvdedsdmneauasaanil nsAsunlasiana
swdsmsanmsinsveshetum nmsliisduiiunisiml mswasuwadlasiairaveadunie ATS ns
Sauvavsonmali msasuuasinuuzmemenmyssmaluagyvenaduiiaumdu uazmsld
\n3esdieans sruURnuMsesEUUMSeUNsalmAaRniY fiieddndug wuulwl fiedgnAndd
Sovay oo lilddmihuarlissuuiiivszans nmlumsassfinnudidernaduinieiuresmunio
Eﬂﬁﬁmi‘uammﬁlmﬁ'ﬁ%‘ﬂﬁﬁaﬁm Procedures for air navigation service-aircraft operation:
PANS-OPS Fsdhulvajiumszadsmifiunsiivmnsausuianadmihimadadiiguaudfniel
umionu CAA Tunuanizduil waigniddesas o Lilgdavuadldszuuiifivssanniienis
m’maﬂmm@,uéﬂizmu\ﬂumiﬁumLLaz‘lj"JEJmﬁa (Rescue Coordination Centres-RCCs) Uagiag
Aumeios (Rescue Subcentres-RSCs) waeau Tunane 9 Sgiliusmsfumuastiovae fe mieu
mamms s Seimnusfufesdinsussanuausening CAA fumbenumenms Tlumsujin
msUsranuny (U Tnemsvituiinanudnle) dhesvhluveutemsfunuazdiomdeiisniauas
smﬂmm‘?j’ﬂL'«au’lumiszqﬁaﬂi's:umsﬁumuas'swznmﬁaasﬂ,ﬁﬂmﬂLﬂé‘lau"l,ﬂmnﬁszqﬁw%’u
Avnssudandn Uadeiugiivilimsdumesmbefumuasdiemiorss RCCs aUseansnm
fio msvad i daseaeviitinuandilusnnuiiiieme wazmshiflusunsunsasIaianad
unams
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§uwlu wenvmiu fymdnidesas vo Lilddminsevvensyuiunmsiuses nalnuugiuvesns
Jssiumnaaeadudmiumsnumuuagmseessudermuaiidavh Bilundniu SgaAiieuesas
wo My CAA Tidwihfimafiadhuaumduiifiauautfuasssaumsoisnuniliiemeriudes
mamaliafinennvaresuavasaunaumniuiitistesiunsiusesauudu SgniAnifesas co il
suladngdniunuauuduiifuiisrtussnitassnaldld smMs fisgponsuuiudiuniaves
nszurumsiusesauudy Belunindu fgnffeudesas wo lifiszuuiiuladngiuiiuauanudu
Iadauiu LihaﬂmuLLazf‘JLﬂiﬁxﬁmqmstﬁlﬁmﬁ’ummﬂaaﬂﬁaﬁLﬁﬂ‘ﬁuuazﬁﬁLLu'ﬂﬁmzLﬁﬂ%uuaz"Lé'
finsaufiunmsiivangay S§mAidesas o hilddari warllusunsumansadanuiiiumaenis
Fefensan wasuuiiioesdmiuauutuilasu mssuses Sgmaninfesas wo hifiuledrsniiy
aaumdulddaviuasliansaans suidafiueuasnfen1eds (Local Runway Safety Teams-
LRSTs) Lﬁaﬂmﬁunﬁing’mwﬁa wavgURmaviogURnIsaiaun ey unummdnues
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LRSTs msiaviunuufjitislimaladasade wuzdinsdansauiandu anudululdludszidu
mwasaiouasiaueluzensmansdmumMIvIndunsenasnsusImAenduniony uasiznA
nfesaz oo lilddnviuazldsvuuamuniienizanaiigaianugnieavsoyaauin el
fulaidulumungtedsiu wanielitiladnaugnees mimauysal waznisfuasesdeyaiieariv
nrsdufinmuabisganlaeganiuauauutuladuiiunsiiunianssuiunsddeyaaingdinsg
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@ Global average

- ununnuaniARisysyansnnlunisujUiRnuannsgiuuesigang 4 malan
AN http://www.icao.int/safety/Pages/USOAP-Results.aspx
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nan1sasIvdauUsEmalng

dmsunansnadoulssmelnenilasins USOAP  lusswineduil ox - mo unviAy
WSANTIY bees (ATARANTIY bood) STUUATIINITNTENTNANUIAULAGIT ICAO ATIANUTD
unnsesfunIaensiefifiddey (significant safety concern-sSC) lu CE o : Certification
NILUMNSTUTBAALTINNTSALEINA (Air Operator Certificate : AOC) m3ypandafimuan1sUua
n13 (Operation Specifications) wazN153UTBINIIVUAIEUAIBURTIE (Dangerous Goods) lagil
Ussifuddyiisosudlusznousensudlingssadeu udninasifiiendes dumeunssuunsiices
sudunsliifeanudediu vasads mafudwihitufiRnusunstliiems msfineusui
wihAlifinnuiauannsalunsiiugua Wmihidssesnalifsmesenisfisnsanasasy
anagndies uaznisdmiiutoyalifuszuy amszuuinnumnuiunihnisifuguansaaaeu™ sl
Inesidounnseslumssudumsmunasgiuves 1ICAO Tunntladufisniiu (CEs) udiiinanssnusde
Aanuvasaieveintstunaeussninalssinaesg iy As nseanluiusesganiiunsiiueinia
(Air Operator Certificate - AOC) &3 ICAO Wiumsiilneasseainisusziiu (evaluation) Tieaziden
Tassaiauazienansvesginiunisiiueimeaszwinsemannseiladulususes Tuudrtnduly
Aunassulunaan o wardnlitiuazly (establishment and implement) nssuiun1siusadly
AuTgaziden laswaiuazionansdmiuniseanuaznisne AOC uaz OPSPECS mungsuidauai
muaenstevenstiuvedlne wagmudeunves ICAO fifisades  UsngauumuAmuanIAIan
msnsdeulszivalne fil

Lack of Effective Implementation (LEl) by Critical Element (CE) - WHUALERINTUINUsEANS A lunsUFURa

New overall LE] 64.4%

wnsgiluiladefisu (CEs) voslne
fn http://www.icao.int/safety/Pages/USOAP-Results.aspx

Lack of effective impiementation by Critval Element
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Lack of Effective Implementation (LEI) by Area - wwunimuansnisiiauszandamlunisufjiaanu
wnsgiluiuiinga (AREA) vaslne

New overall LE] 64.4%

Lack of eflecveimpiementation by Audii Area fan http://www.icao.int/safety/Pages/USOAP-Results.aspx
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@ Global average @ Thailand

iU o nINYIAN WNEANTIY bees Tutrstnusemalnelasusauns i om Usznad ICAO szyin

o w '

fiveunwsesnifuddienulaends (SSCs) Awmandluunugiinelui™

o

= http://www.icao.int/safety/Pages/USOAP-Results.aspx, cited on July &, boad.
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Effective Implementation (%)
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Q

Legislation Organization Licensing Operations  Airworthiness Accident Air Aerodromes
Investigation Navigation
Services

@ Global average @ Uruguay [ Angola @8 Botswana [ Djibouti @ Eritrea @l Georgia B8 Haiti
Kazakhstan Lebanon Malawi @8 Nepal @8 Sierra Leone [ Thailand

- wrnunmuanaszavsnmlumsuiinuanasgiludiuing Wieuiuusemaiilasy
SSCs 7l http://www.icao.int/safety/Pages/USOAP-Results.as

zUansunldedials

WARANSATIERUTEY ICAO wutiislaiifeunwses Sgiusiosdaviunuudlvliuuss (Cor
rective Action Plans - CAPs) uazmndounnsesiinsranuenafimiudewionudasafelunstu
wadouveslan ICAO axdmuniludounnsesfiiiteddydeninuasnde (significant safety con-
cerns - 5SCs) uazUszmdlu ICAO public website Inglsaunmtidouszina laoussimaildsu SSCs
zApdsruAvminsandunmsudluauunuui lvuFuusvsen sUTUUTILNUAING 1IN UL
5idnnseiindluil USOAP Continuous Monitoring Approach (CMA) website, USOAP CMA Online
Framework - restricted Sl ICAO #iufinveuazvhmsnsaaeudeyanisuduasuiuseiud
Wanuszsuanuinmih dleussmeaildsu sscs vimsudladounnsasiinsanuwdiivels ICAO an
vinnsfiaiieBusumiugnies Mi3endn ICAO Coordination Validate Mission-ICVM MAKAN1SATIY
aau"lsjwuifaunw%aaﬁﬁﬁﬂﬁwﬁ'&ujdammﬂaamﬁ’ﬂﬁﬁ]ﬂﬁ%’ums‘daﬂﬁaLtmwﬁw%aﬂszmﬂﬁ'ﬁlu ICAO
public website il ﬁaaizﬁniﬂmamiﬁﬁwmsm‘usau*ﬁ'az;l‘am'mUamﬁsmn%’gmﬁam%nﬁg&wmsJ
wazndildniedesiinslusasmeuenigiug fe deilian 7357 ICAO amanuaunwiesil
filfudrdysio Anuvasnde udaunsaudludeunnsestiuldnieluna <o fu ICAO Falaildusenelu
Public website $1u7u « Usgine wag ICAO Uszmelu public website udausansauilydounnsas
auusumsuAludounnsemuay ICAO Uanswaaudasnnu ec Ussina Jagiuasivssmaildsuse
une & Uszina sanising TnsUssnaildsusauadugineul wisins beew (om Uszine) 173y
nsvansauaslunalsiu o Useine laun Bosawana, Georgia, Kazakhstan, Lebanon, Sierra
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Leone uay Uruguay uwazdivseine Alasuswuaslul A.d. boes wililszine Ao Kyrgyzstan™ ag
wanaluununw Aalull

8 Angola 2015
] Djibouti 2008
] Eritrea 2010
L} Haiti 2012
& 1 Kyrgyzstan 2016
| Malawi 2009
ia Nepal 2016
|| Thailand 2015
- uHuaTIERSEATIE S UMsYnsaaaideussmATin . httpy//www.icao.int/safe-
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@ Global average @ Thailand - © Nepal ® Malawi O Kyrgyzstan @ Haiti
® Eritrea @ Djibouti Angola

- wnunmuansUsEavsnweslnglumsuitRmunasgnluduiinnaiisutulssmadldsu sscs
fan http://www.icao.int/safety/Pages/USOAP-Results.aspx

k< http://www.icao.int/safety/Pages/USOAP-Results.aspx, cited on March elo, boew
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Tinsvudamsermaiiontsyndisgseninassmaduiiunsiulddeanuasnds ssdnsnistu
waBeusEnIUszmA (ICA0) SaftmumnasgiunasdouusihifiafiRseninaszina (SARPs) way
Weruazanimualidunanuan (Annex) %&%uﬁaﬂﬁﬁgﬁuﬁﬂdw ob,000 1AITIUN o N1A
muan  TngeudyanivhsmstunaBeussnindsumeniefiGonheoydyandalnimuaiusnsdily
fgnnfi SARPs Timualungszidou BUfURuazIzAndunmsmunguingvesnu mnvililanse
Sududoaunnssnninassiuil ICAO fwualiuds ICAO wstuwas ICAO asudadeuliiussmanid
ANFINTIU UAINMIIHTIIEDY ICAO wuiizmAduinaiitgmlunsdudumaielulua
mﬁwmn?zfqawﬁ'flﬂéﬂmuhiﬂaaﬂffaiﬂas'm Falasinsnsrvdeuanulasndvdina (The Uni-
versal Safety Oversight Audit Programme-USOAP) Uuﬁugﬂu‘uawé’ﬂmw’hmamﬁa&hacﬁmﬁaq
(continuous monitoring approach-CMA) Taaruatiadefisiiiu (CRITICAL ELEMENTS-CEs) oon
W < Yadsuaginmannalu < fu Fadivszasdvsdasinis USOAP e nisdaaiunnuvasasie
dumstunlan Inemsensefuanuasnsalumsmiuguasiuniaasafevessgnidiunisd
asransIegwaatiadluFosaussousdummnasnisvesizniAiiioszyanuunnssadimuani
Uaaasiy (identify safety deficiencies) Imami‘sa‘ui’au%aagaﬂmuﬂaaﬂﬁamn%’gmﬁam%nﬂ%wma
wazaniidruiedenianielusazameuenigiugdlenudaunnseailisgiuiununisudlote
unwsas (corrective action plan) uagiludounniesiiftiuddyronulaende (significant safety
concerns-SSCs) fiazlvisunmiindeussmeatiulu ICAO public website usilifinafiunisiauaneanms
TuvesUszmemiuihnstuluSssmesug wae msvududusesulagveudassy Ss91nma
N1395795507A5199 Tuseull ATandnI1Y oemboed WUTBUNNIBIAIIY) FIUIUNIN Ul em
Uszmaidudeunnseafififoddyrornuvasads Feusandlnedunisludvauysemadand
lneidudounnieannn CE o msfusesdiuiumadueinia msudludeunnsesfosduiiunisniy
uwwumsuiladeunnsesiidsluss 1CAO war 1ICAO soufulnsavdewudsauAuntinvesnsudluly
ICAC nsruidluszerq ruma online framework ¥4 ICAO losnfiunisudluiFeusosudiively
ICAQ wvihansAattedudumnugndies iendn ICAO Coordination Validate Mission-ICVM 1k
nsnsavdevlinudeunnsesiitiiddysemuvasnds fazldsunmsvanswunamideussmeaiily
ICAO public website mu9nUsInglngldduiummmitmadisuiludounmseiangn uazan
MITry ICAO 1w i ICVM lalusmidieuliguisu nnsfng v edoo
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fluveanstiemdediemmzia

Tuwsnidutiu matemdedfemmzialiumsnssidisnuatiaslevesiiiiemdedi
mmlaunSeiimansraundunsemmeiamundnuiininudiusssy (Principle of Equity) ‘7;:3'
ﬁwLﬁuﬁﬁmisumwzLaﬁwzsﬁ’sEJmﬁaLﬁyaqa%'qﬁ’uLLazﬁ’uLﬁaﬂmﬁ’w%'aszi’umﬂmﬁﬂmaﬁmmﬁwﬁu
mnnduanemmeiadindn Wiinmslasfigismdediommsatududmindvessy  (Public
authority) @aiinthiinunguuneluduiazfesinnmsiismdadiommeia uildnszvhnistiowmds

Tomanziamemuaadnyegndeaniunimiiivesny Afedndmihivaniududdisvis

eDe eDe

femanziatianinsadiavdseg sungineiemstiowdediommealfeduveusssy fugy
fAdafeliludfiwinuai The Gregerso [owwel” dslunsaifdumstiiomdediommeialngin
wihiivessguiull sydygrivhsnsthemdedfommeta A3andnTY excanmm ¢ sudy
ngmnesEniUssmaiidedfsonsimnngmneithsmstiswdediommeavesuseine
sineq agrann Idfmualidn dwihflvesdzendldiuusslonifeseaniuasadulnmaunile
MsPImaBNNENINELa (rights and remedies) sufimuabilueydygatusananli wsiviail 13
wirivessgmaniuarannsaliustloviifvadeansuavindulmmaunudananlsluveumiiodn
fikoatueg fungmupueausazUssmaiinuysssnsegsan uiemsslaoiigvaemded feiuld
UtRmstiemdedfonmeiasisauaiinslavesmuiedngusannmifisungmine (Voluntary
Salvage or Non-Contractual Salvage or Pure Salvage) w‘%awﬁﬂﬁmué’mtyn%‘u'lﬂﬁﬁagjswdnﬁ’u
AeuflarUszaundunsiy (existing contract)® iy wisideviegnieveseiivszaumandunsety
waldnsyimsmunthiivesmuiteWietuseatuanadunsetiug dedlidelfindnslaq arundn
msthemdedfommaa® nstemiedeisnuainslamuiiinnieaviuesdinmdedilusy
fagldsudumedansuumilusanliifuyarvemindauiinismasdiolildauman “No Cure, No
Pay” wio “lid$elaidne” e

°The Gregerso [ocsio] ® Lloyd’s Rep.lobo
“The International Convention on Salvage ex&<, Article &(em)
“The extent to which a public authority under a duty to perform salvage operation may avail itself of the rights and
remedies provided for in this Convention shall be determined by the law of the State where such authority is situated”.
<gandndanamldgniydAlilnnnm ew veseydyysawinusanaivisnmstomiediommeaa af.eces (The Intemational
Convention on Salvage axe, Article ae) AtygAm
“No payment is due under the provisions of this Convention unless the services rendered exceed what can be reason-
ably considered as due performance of a contract entered into before the danger arose”.
“yiSoviognievesSediszaundusmemansiassiidvinundnnishemdsiismmetairedisliuiiinsludnsus howaad e
mamsmamendniiseiisvavivinanldnmedudeiignaasidasveusengmnemusdvesnededniug ud asdunali
wihiinudygrussnusesgnisussnedeiitiogrouiiadfenanezUssaummndunseldduanas yanawmaii - Simon Baughen.
Shipping law. &th ed. Routlege: UK, boslb. ploco Tﬂiﬂ@\ﬁmﬁﬂuﬂﬁ The San Demetrio (ec&s) o LIL Rep.& Fedorionselundiil
Usngh Gedivszaudeiuiudausniiuldiesadtsiuuude wededuindulediaaziadaddiinan uignFondumiliesGada
fuszaummiinanishnsiilfenemnegludeffoduiideuiosudmmdwmasdovennsde fadulenduiudedissaummuaz
wongmptgaAmARNInIUNsEEInsaRulnuudelddde MaduhnsinedewudveadeinaiouannsmhGeiussaumadand
wdwdhgvdeiineanluni soo ludiitoverinisdfelsdrde gniewaniuaiavslasutunsialumsthmiedfommsaniives
Bodissaumaiingn
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#in “No Cure, No Pay” w3e “lLiduSalddne” ﬁ&ugnﬁmm‘luﬁwﬁwmwwam;’tvm
Sanguluvaneq Afl wu uai The India® finanasiliin msfiagdeduseialiuidtomdodioms
saldiiu afesusngihmsufiRnetsmdedfenmamsaliusvaunadiGaviodniunsvild
\Aenad3a lunstiewdeddenindinneglundunsemmeiade” dahluaf The Renpor® faae
widedAvishifansleasuiunda  WesmnnZefivszaumandunmennadifitemderdivasnidoos
WetiewdediiFevesnumuninFeiiuszaumnaziinganmsiaonsowasduiteuinlddnda il
flgn Foftuszaummddinamiiauas gnideraunvesdesniuliunmhamiedida uifiiomde
nieldenaddenindaulaldias duremdadieielidanslunisldsutusaianauunuainnisde
widediemaeialuasniu® uenanil Tuai The Melanie v The San Onofre™ mafitadtlulu
ety Tnefmuwngluiinsdinsiadnslisutussaiiensthomdedfommeialunsd
fiffomdeommetalinszimsley Wetngussasitiomdeifomamsa uinduibunaliide
fszaumandunsiagluannzduneiiuuiniu nsnsgiuguildeslidedndunisnszsily
fnunirvesnstiemdedfomamziaiineliAndvslunsldsuiussiaiiemsdiemdeffummeia
Jugu Fandn No Cure, No Pay 55’015%’1)nw%’usaﬂ%‘luuwﬁiytu:’?maaaqﬁ’muzy'lssijﬂimﬁdﬁw
mMIemdeNFenmeLa ASERANTIY acce 11ATT oble) LAy elble) AEITUiL
urpgalsfin TuurndadansIuRl ox Wufun nsthewdeifemmeialinareidugsio
sganileinenelaliuafiiomdedionamsialusanaouttegs naduiilesannisimungsians
Prewmdeddenmzianalviilianisiaundygyrviswmded denianeia (Salvage Agreement) u
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“*Owners of the S.S. Melanie v Owners of the S.S. San Onofre [ex¢] A.C. e, bble: “Success is necessary for a salvage award
in the proper sense of the term. Contributions to that success, or as it is sometimes expressed meritorious contributions to that
success, give a title to salvage reward. Services, however meritorious, which do not contribute to the ultimate success, do not give
a title to salvage reward. Services which rescue a vessel from one danger but end by leaving her in a position of as great or nearly
as great danger though of another kind, are held not to contribute to the ultimate success and do not entitle to salvage reward.”
**The International Convention on Salvage ecee, Article ol “Conditions for reward
@. Salvage operations which have had a useful result give right to a reward.
lv. Except as otherwise provided, no payment is due under this Convention if the salvage operations have had no

useful result.”
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“*The International Convention on Salvage exce, Article @m

“The reward shall be fixed with a view to encouraging salvage operations, taking into account the following criteria
without regard to the order in which they are presented below:

(b) the skill and efforts of the salvors in preventing or minimizing damage to the environment;”
““The International Convention on Salvage ecee, Article ac “Special Compensation

. If the salvor has carried out salvage operations in respect of a vessel which by itself or its cargo threatened damage
to the environment and has failed to earn a reward under article @ at least equivalent to the special compensation assessable in
accordance with this article, he shall be entitled to special compensation from the owner of that vessel equivalent to his expens-
es as herein defined.

. If, in the circumstances set out in paragraph e, the salvor by his salvage operations has prevented or minimized
damage to the environment, the special compensation payable by the owner to the salvor under paragraph @ may be increased
up to a maximum of mo% of the expenses incurred by the salvor. However, the tribunal, if it deems it fair and just to do so and
bearing in mind the relevant criteria set out in article @m, paragraph @, may increase such special compensation further, but in no
event shall the total increase be more than @co% of the expenses incurred by the salvor.”
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“The master shall have the authority to conclude contracts for salvage operations on
behalf of the owner of the vessel. The master or the owner of the vessel shall have the au-
thority to conclude such contracts on behalf of the owner of the property on board the ves-

sel.”

e« _there is no English authority which directly supports the implication of a term in a contract of carriage giving shipowner or
master the power to bind cargo-owners to a salvage contract save as agent of necessity.... the law will not import into a contract
of carriage an implied term giving the shipowner or master power to bind the cargo-owners to any contracts with third parties
(whether salvage contracts or otherwise) save as agent of necessity.”

“*The Pa Mar [ecele] @ Lloyd’s Rep.mmc, QB
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“The Master or other person signing this agreement on behalf of the property identi-
fied in Box lo enters into this agreement as agent for the respective owners thereof and binds
each (but not the one for the other or himself personally) to the due performance thereof.”
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“Article e of Worst Forms of Child Labour Convention, exee (No. elo) “For the purposes of this Convention, the term the
worst forms of child labour comprises:

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or morals of chil-
dren.”

“Article e of Minimum Age Convention, exeim (No. @amc) “e. The minimur age for admission to any type of employment or
waork which by its nature or the circumstances in which it is carried out is likely to jeopardise the health, safety or morals of young
persons shall not be less than e years.
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* Favust Anfiquadn, “mmwimelumsainussnudinlustuuuiianiie”, wi elos, (ee<e) [Onlinel, http://wwwls.ipsr.mahidol.
ac.th/ConferenceVill/Download/Article_Fites/s-ChildLabour-Sirinan.pdf, FuAuiioTuil o= unaA wevo .

* §10ud7 139053071 oo, W eme.

2 Article W of Worst Forms of Child Labour Convention, exse (No. aclo) “For the purposes of this Convention, the term child
shall apply to all persons under the age of ac.”

““Article e of Worst Forms of Child Labour Convention, eae (No. e=l) “For the purposes of this Convention, the term the
worst forms of child labour comprises:
(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of children, debt bondage and serfdom and
forced or computsory tabour, including forced or compulsory recruitment of children for use in armed conflict;
(b) the use, procuring or offering of a child for prostitution, for the production of pornography or for pornographic performances;
(c) the use, procuring or offering of a child for illicit activities, in particutar for the production and trafficking of drugs as defined in
the relevant international treaties;
(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or morals of chil-

dren.”
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“* Article b of Minimum Age Convention, ec@a (No. em)
“m. The minimum age specified in pursuance of paragraph e of this Article shall not be less than the age of completion of com-
pulsory schooling and, in any case, shall not be less than e& years.”

°® Article en of Minimum Age Convention, e (No. enc)
“@. The minimum age for admission to any type of employment or work which by its nature or the circumstances in which it is
carried out is likely to jeopardise the health, safety or morals of young persons shall not be less than e years.
lo. The types of employment or work to which paragraph @ of this Article applies shall be determined by national laws or reguta-
tions or by the competent authority, after consultation with the organisations of employers and workers concerned, where such
exist.
. Notwithstanding the provisions of paragraph & of this Article, national laws or regulations or the competent authority may, after
consultation with the organisations of employers and workers concerned, where such exist, authorise employment or work as
from the age of @b years on condition that the health, safety and morals of the young persons concerned are fully protected and
that the young persons have received adequate specific instruction or vocational training in the relevant branch of activity.”

* Article & of Minimum Age Convention, exem (No. ems)
“a. The provisions of the Convention shall be applicable as a minimum to the following: mining and quarrying; manufacturing;
construction; electricity, gas and water; sanitary services; transport, storage and communication; and plantations and other agricul-
tural undertakings mainly producing for commercial purposes, but excluding family and small-scale holdings producing for local
consumption and not regularty employing hired workers.”

*# &Buyweyy Human Rights, aydyg1iwaedvidiin [Onlinel, http://humanrights.mfa.go.th/th/kids/ele/, FududioTuit o wwou
bé&oo.

*“Article o of Convention on the Rights of the Child eci@a “For the purposes of the present Convention, a child means every

human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier.”
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Regional Economic Integration
and Intellectual Property Harmonisation

- Dr.Archariya Wongburanavart

Abstract

Creating a common market with free movement goods, services, capital, and labour,
is usually the ultimate goal of regional economic integration. To ensure the free movement of
goods, one of the freedoms of a common market, both tariff and non-tariff barriers need to be
eliminated. However, removing non-tariffs barriers, which includes disparities in national intel-
lectual property (IP) laws between the member states, has proven to be more challenging.
Efforts to harmonise IP laws have been found in various regional groupings, particularly in the
European Union (EU), African Union (AU), and Association of Southeast Asian Nations (ASEAN).
However, among all regional groupings, the EU is the one and only regional economic integra-
tion that has successfully achieved a considerable level of IP harmonisation. There is a clear
link between a high degree of such harmonisation and a well-functioning internal market.
However, harmonising IP law at the regional level is not an easy task. Despite decades of trying,
in the EU it is still an ongoing process. There are some areas that remain fragmented and need
further harmonisation. This demonstrates that although it is desirable for regional economic
integration, this task cannot be completed within a short period of time. Therefore, the process
should be incrementally developed. To get the utmost benefit, the member states’ readiness
and capacity, as well as the potential outcome resulting from the harmonisation, should be

taken into account.

Introduction

In order to ensure peace, prosperity and wealth, two or more countries, which are located in
the same geographic proximity, have entered into an agreement to co-operate more closely
together. This process is known as ‘regional integration’. Due to the importance of international

trade, regional integration usually begins with economic integration. According to El-Agraa,

"Lecturer in Law, Mah Fah Luang University, PhD in Law (2017) Durham University, UK; LLM in International Trade and Com-
mercial Law (2012) Durham University, UK; LLM in Business Laws (English Programme) (2011) Thammasat University; LLB (2009)

Thammasat University.
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international economic integration can be defined as ‘a state of affairs or a process which
involves the amalgamation of separate economies into larger free trading regions’1. In other
words, regional economic integration can be considered as a process which a group of
countries agrees to lower or eliminate barriers to trade between them. Among the regional
groupings around the world, the European Union (EU) has long been the most advanced
example of regional economic integration, and is therefore perceived as a model to be
followed by other regional groupings.2 Due to its long history and achievements in deepening
regional economic integration, the EU has been playing an important role in promoting
and supporting it in other regions, such as in Africa and South East Asia, by serving as a

. 3
point of reference.

Establishing a common market is usually the ultimate goal of regional economic integration.
Similar to the EU, the creation of a common market with free movement of goods, services,
capital, and labour is clearly stated as the main goal of the African Union (AU), and Association
of Southeast Asian Nations (ASEAN). However, the EU is widely perceived as the most notewor-
thy example of regional economic integration that can firmly establish a well-functioning inter-
nal market. Although creating the EU single market remains unfinished, significant progress has
been achieved in the free movement of goods, one of the comerstones of the internal
mar-ket. In order to ensure that goods can freely flow within the internal market, harmoni-
sation of laws, both at the EU and national levels is necessary. In several major areas of law,
harmonisation of intellectual property (IP) law is a prerequisite. That said, IP is seen as a
non-tariff barrier to trade.” Since IP rights are territorial in nature, the enforcement of IP rights
is limited to the territory of the state granting it°. Therefore, disparity in IP protection and en-

forcement between the member states can obstruct cross-border

'Ali M. El-Agraa, ‘General Introduction’ in Ali M. E\-Agraa and others, Economic Integration Worldwide (St. Martin’s Press 1997).

? See Fraser Cameron, ‘The European Union as a Model for Regional Integration’ (Councit on Foreign Relations 2010); Sanoussi
Bilal, Can the EU Be a Model of Regional Integration? Risks and Challenges for Developing Countries (Globalisation Studies Network
(GSN) Second International Conference on Globalisation: Overcoming Exclusion, Strengthening Inclusion, Dakar, Senegal, 29-31
August, 2005) 3.

?Serena Garelli, “The European Union’s Promotion of Regional Economic Integration in Southeast Asia: Norms, Markets or Both?’
(2012) Bruges Political Research Papers No. 25, 4-5.

¢ QECD, OECD Economic Surveys: European Union 2016, OECD Pubtishing 2016) 25.

°Helen Norman, Intellectual Praperty Law (QUP 2014) 23.

L. T. C. Harms, The Enforcement of Intellectual Property Rights: A Case Book (3rd edn, World Intellectual Property Organization
2012) 19.

olgoy



trade, and thereby adversely affect intra community trade.” In other words, it would not be
possible for the EU to unify national markets into a single market if IP rights are treated differ-
ently from country to country. Consequently, the EU has been very active in harmonising IP
laws in order to ensure the free movement of goods and the well-functioning internal market.
Since the AU and ASEAN share similar interests with the EU in establishing a common market,
IP harmonisation has become a very important issue in these regional groupings. Nevertheless,
compared with the EU, a lesser degree of harmonisation has been achieved. Thus, in order to
investigate the significance of IP harmonisation in regional economic integration, its develop-
ment in the EU, AU and ASEAN should be considered.

a) The Development of IP Harmonisation in the EU

Its successful achievement in approximating national IP laws of the member states and creat-
ing a unitary IP system in major IP areas such as trademarks, designs, geographical indications
(Gls), and plant variety rights (PVRs) can be viewed as an essential element for firmly establish-
ing a well-functioning internal market. However, despite its continuous attempt in this area, [P
harmonisation in the EU is still an ongoing process. More is needed in some areas, particularly

in patents and copyrights.

The harmonisation process for IP rights started in the late 1980s. Prior to that time, national (P
laws of the member states were only affected by the European Cormmunity (EC) law to a lim-
ited extent. This view changed when it was realised that disparity in national IP laws of the
member states could obstruct the free movement of goods in the community, and thus ad-
versely affect the proper functioning of the internal market.” Since then, the EU has become
more enthusiastic about harmonising IP law in order to reduce the negative impact on the
internal market.” It can therefore be claimed that the major driving force behind it in the EU
is to establish a genuine internal market. Furthermore, it has been claimed that adding extra

protection or

" Elizabeta Zirnstein, ‘Harmonization and Unification of Intellectual Property in the EU’ (2005) Intellectual Capital and Knowledge
Management 293, 296.

’ Christopher Heath, ‘Methods of Industrial Property Harmonisation — The Example of Europe’ in Christoph Antons and others
(eds), Intellectual Property Harmonisation within ASEAN and APEC (Kluwer Law International 2004) 40-41.

¥ Zirnstein (n 7) 296.
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introducing new rights is easier than taking any rights away from the IP rights holders."" There-
fore, the harmonisation process has always led to an increase in the level of IP protection and

enforcement.

The development can be viewed as two distinct systems, the harmonisation through EU legis-
lation and the harmonisation through international conventions. In other words, the major
sources of harmonising IP laws in the EU are EU legislation and international agreements."
Regarding the harmonisation through the EU legislation, the standardisation has been pro-
cessed through the enactment of directives and regulations. Various harmonisation directives
covering various areas of IP rights have been passed to approximate substantive national IP
laws between the member states, particularly in the area that may directly affect the opera-
tion of the internal market. This has resulted in decreasing disparities between national IP re-
gimes between the EU members and reducing impediments to the operation of the internal
market. However, merely using the directives cannot eliminate all disparities in national IP
systems. There are some areas remaining unharmonised. Moreover, since [P rights are limited
to national jurisdiction, the disparities of IP laws between the member states can act as barriers
to cross-border trade, and thereby obstruct the free movement of goods within the internal
market. To thus overcome such disparity and eliminate the conflict between the free move-
ment of goods and the territorial nature of IP rights, unitary IP rights have been established by
regulations. Under this system, both granting and enforcement aspects of IP laws are harmon-
ised. The territoriality of IP rights is extended from a single country to cover all the EU member
states. In other words, the granting and the enforcement of such rights would be a matter of
community taw only. There would then no longer be a conflict between the territoriality of IP
rights and the free movement of goods, ensuring a proper functioning of the internal market.
Moreover, by establishing the unitary IP systems, applicants would be able to obtain IP rights
that can be enforced in all the EU countries through a relatively simple process. This would be
beneficial for the applicants, since it would help them save both cost and time in filing sepa-
rate applications in each country. Currently, the EU has nearly achieved a complete unitary
system of IP rights. The unitary rights can be found in the area of trademarks, designs, Gls, and

PVRs. The new unitary patent system is claimed to be in its final stage and could come into

" Trevor Cook, ‘European Intellectual Property Developments’ (2011) 16 JIPR 426, 427.
' Justine Pila, ‘Intellectual Property as a Case Study in Europeanization: Methodological Themes and Context” in Ansgar Ohly and
Justine Pila (eds), The Europeanization of Intellectual Property Law: Towards a European Legal Methodology (OUP 2013) 9.

ola@



operation by the end of 2017." Hence, if the EU-wide patent can be established, the only

area that has not yet been unified would be copyright.

In addition to the harmonisation achieved through directives and regulations, national IP laws
of the member states have been harmonised through international conventions. The creation
of European Patent under the European Patent Convention (EPC)"* was a noteworthy achieve-
ment. By virtue of the EPC, applicants are allowed to file a single patent application designat-
ing one or more member countries of the EPC. The applications can be filed at the European
Patent Office (EPO), which provides a centralised procedure for examining and granting Euro-
pean patents.”” However, unlike the unitary rights, patent rights granted under the EPC are a
bundle of national rights.'® Although both substantive and procedural aspects of national
patent law of the EU members are approximated by the EPC, the European patents granted
by the EPO still rely on the national patent laws of the contracting states. The enforcement of
these rights may vary subject to the disparity of national patent (aws and interpretation of
national courts. This can therefore be considered as partial harmonisation. Disparity in the
enforcement of patent rights can still partition the internal market and adversely affect its
operation. Since the EPC system does not provide an adequate basis to complete the internal
market, the proposal of a unitary system resurfaced again in 2011." If the unitary patent sys-
tem is firmly established, it would allow an applicant to obtain the European patent that can
be enforced throughout the EU contracting states.”® The rights granted under this system
would not be subject to the divergent national patent laws of the member states. This could
be considered a significant development of the patent law harmonisation in the EU since both

granting and enforcement aspects of laws would be harmonised.

* Kluwer Patent Blog, ‘2017: Finally the final steps towards the Unitary Patent system?” <http://kluwerpatentblog.
com/2017/01/10/2017-finally-final-steps-towards-unitary-patent-system/> accessed 15 March 2017.

' As of now, the EPC member states include all 28 EU member states and 10 non-EU member states.

** Nikolaus Thumm, ‘Developments towards a unitary European patent system’ (2011) 3rd Workshop, The Output of R&D Activi-
ties: Harnessing the Power of Patents data, 3.

* Annette Kur and Thomas Dreier, European Intellectual Property Law: Text, Cases and Materials (Edward Elgar Publishing 2013)
91.

'" European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council Implementing Enhanced
Cooperation in the Area of the Creation of Unitary Patent Protection’ COM (2011) 215 final 2011/0093 (COD), 3.

“ibid 3-4.
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Furthermore, to improve IP protection and enforcement at the international level, the EU is a
member of the World Intellectual Property Organization (WIPO) and the World Trade Organiza-
tion (WTO). The EU is actively participating in various international IP agreements such as TRIPs
agreement and WIPO-administered treaties such as the Paris and Berne Convention, and Patent
Cooperation Treaty (PCT). Among all agreements, TRIPs can be considered as the most import-
ant instrument that attempts to establish a global harmonisation of IP protection. However,

¥ WTO members are

since IP standards in TRIPs are considered as the floor, not the ceiling,
free to negotiate and bind themselves to stronger IP protection. To expand the scope of IP
protection beyond TRIPs, the EU is considered as one of the TRIPs-plus promoters. The EU has
actively pushed other countries, particularly developing countries to adopt TRIPs-plus stan-

dards through bilateral and regional free trade agreements.”

[t can be seen that apart from making continuous efforts to harmonise IP laws in its own re-
gional economic integration, the EU is truly concerned about setting up an international frame-
work of IP rights in order to ensure effective IP protection and enforcement throughout the
world. Nevertheless, IP harmonisation in the EU is still an ongoing process, there are some ar-
eas, such as copyrights and patents that remained fragmented and need further harmonisa-
tion. After decades of trying, a unitary patent system has not yet come into operation. This
clearly demonstrates that although it is desirable for regional economic integration, it is not a

task that can be completed within a short period of time.

(b) The Development of IP Harmonisation in Africa
The establishment of the AU is viewed as ‘an event of great magnitude in the institutional

evolution of the continent’®.

Similar to the EU, one of the policies adopted by the AU was
the creation of the single market of Africa.”? It was recognised that in order to ensure the free

movement of goods, harmonising IP laws in the member countries should become one of

" Monika Ermert, ‘European Commission on ACTA: TRIPS Is Floor Not Ceiling’ <https://www.ip-watch.org/2009/04/22/european-
commission-on-acta-trips-is-floor-not-ceiling/> accessed 20 March 2017.

“Health Action International (HAI), ‘Empty gestures: The EU’s commitments to safeguard access to medicines’ (Review of The
European Union’s Trade & investment policy 2015) 3.

# African Union, ‘AU in a Nutshell’ < https://www.au.int/en/history/oau-and-au> accessed 17 March 2017.

# pdebambo Adewopo, ‘Developments in Intellectual Property in Africa’ International Association for the Advancement of
Teaching and Research in Intellectual Property (ATRIP), 2.
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the key factors in establishing the common market in Africa.”?

Currently, there are two major regional organisations, namely, the Organisation Africaine de la
Propriété Intellectuelle (OAPI) and the African Regional Intellectual Property Organisation (AR-
IPO) that are responsible for harmonising IP laws in the African region. The OAPI is also known
as the African Intellectual Property Organization, and was created in 1962 by French-speaking
African countries in response to the problems arising after gaining independence from France.
Currently, it consists of 17 member states.”® The OAPI was established by the Bangui Agree-
ment, which contains both harmonised substantive and procedural provisions covering various
areas of IP rights, such as copyrights, patents, trademarks, PVRs, Gls, and traditional cultural
expressions in order to introduce a uniform law on [P.? [t provides a uniform system of IP rights
that the member countries are obliged to comply with. All the principles and the provisions of
the Bangui Agreement constitute national law in each member state.”® In other words, all the
member states of OAPI are treated as one state. There is no coexistence of national IP system
in the member states. An applicant can apply for IP protection that can be enforced in all the
member states by filing only one application to the OAPI office. This could be compared to
the operation of the EU-wide trademarks, designs, PVRs, and Gls systems, which provide a uni-
tary affect throughout the EU. The existence of OAPI could be considered a significant devel-

opment of unification of IP rights in the countries in Africa.

Meanwhile, the ARIPO was established in 1973 due to the request from English-speaking Afri-
can countries in order to create a regional organisation dealing with industrial property
matters.”” Up to now, there are 19 contacting states.”® At the beginning, ARIPO was created to
mainly protect IP rights of the member countries from counterfeiting, by pooling the resources

of its members together.”” However later on, its objective was extended to stimulate the IP

Zlbid., 1.

* OAPI, “Etats Membres’ <http://www.oapi.int/index.php/en/aipo/etats-membres> accessed 27 March 2017.

# Adewopo (n 22) 6.

*Tshimanga Kongolo, African Contributions in Shaping the Worldwide Intellectual Property System (Routledge 2016) 132.
" Adewopo (n 22) 2.

* ARIPO. ‘About Us” <http://www.aripo.ore/about-aripo/membership-member-states> accessed 27 March 2017.

?ibid.
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harmonisation in the region.”® ARIPO used to be called an ‘African Regional Industrial Property
Organisation’, which only dealt with patent and other industrial property aspects of IP. In
2005, its name was changed to ‘African Regional Intellectual Property Organization” and thus

its focus was extended to cover all aspects of IP rights.

There are two major protocols, namely the Harare Protocol and the Banjul Protocol, which
were adopted by the ARIPO. The Harare Protocol deals with protection of patents and indus-
trial designs. Currently, 18 out of 19 ARIPO members are currently contracting parties of the
Harare Protocol. By virtue of this Protocol, the ARIPO Office is authorised to grant patents and
register industrial designs, marks and utility models on behalf of the member states. This can
help facilitate the applications and processes for the granting of these protections by allowing
applicants to apply for patent and registration of an industrial design in the designated states
with a single application. Concerning the Banjul Protocol on Marks, it allows an applicant to
apply for a trademark in designated states or in all of the contracting states in which protection
is desired, by filing a single application with either the ARIPO office or trademark office of a
member state. However, only 10 out of 19 member states of ARIPO are contracting parties to
the Banjul Protocol. Moreover, unlike, the OAPI system, the rights granted under the ARIPO

system are a bundle of national rights as opposed to unitary rights.

It can be seen that the establishment of the ARIPO stimulates the harmonisation of IP rights
among its member states in various areas, particularly patents, industrial designs and trade-
marks. However, the ARIPO is different from the OAPl in that it exists parallel to national sys-
tems, not to replace them. The ARIPO system is solely regional, whereas the OAPI system in-
cludes both a regional system and national system.” The initial purpose of establishing ARIPO
was to pool the resources of the member states so as to avoid duplication of both human and
financial resources.” In other words, under the OAPI system, IP laws of the member states are
unified. Meanwhile, the ARIPO system is based on the harmonisation of laws of the member
states; the granting of patents, industrial designs and trademarks is harmonised, whereas the

enforcement of these rights is subject to the national law of the member states.

* Addewopo (n 22) 2.

*' Kongolo (n 26) 132.

*International Trademark Association (INTA), ‘Board Resolutions: Adherence to the ARIPO Banjul Protocol” <http://www.inta.org/
Advocacy/Pages/AdherencetotheARIPOBanjulProtocol.aspx> accessed 20 March 2017.
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[t can be seen that the OAPI and the ARIPO have made important contributions to the devel-
opment of IP protection in Africa. Their existence could help improve IP administration capac-
ity and harmonise IP standards in the member states. This demonstrates a good development
of such harmonisation in other regions apart from the EU. However, this can be viewed as
partial harmonisation. There are still remaining African countries, particularly Africa’s (eading
economies, such as South Africa and Nigeria, that are not part of OAPI and ARIPO.*® These
countries maintain their full discretion to decide how to manage their IP policies.® Conse-
quently, there was a proposal from the AU Scientific, Technical, and Research Commission to
establish the Pan-Africa IP Organisation (PAIPO) in order to create a single regional IP system. It
was claimed that the ultimate goal in creating the PAIPO was to establish ‘a world-class 1P
systems (sic).”* The creation of PAIPO is seen as a tool in sharpening the visibility of IP issues,
which can help foster economic development and regional integration.® Harmonisation of IP
laws between the member states is clearly included as one of the PAIPO’s objectives.”” PAIPO
will serve as ‘a one stop access’ to all AU member states.”® Moreover, it intends to establish
IP standards that can reflect the needs and vision of the region. For instance, particular empha-
sis will be given on protection of traditional knowledge and folklore.” Moreover, by having the
PAIPO as a specialised agency of the AU, their close relationship is expected to help foster
economic development and the development of an African common market. However, some
issues related to its function are not clear, particutarly the relationship between the PAIPO and
the existing regional IP institutions. There are also concerns that the establishment of PAIPO
may lead to stronger IP standards or TRIPs-plus.*® All these ambiguities have attracted some
criticism over its establishment. Furthermore, due to the different approach followed by OAPI
and ARIPQ, it is still questionable whether the AU will be able to merge OAPI and ARIPO in

* Caroline B. Ncube and Eliamani Laltaika, ‘A new intellectual property organization for Africa?’ (2013) Journal of Intellectual
Property Law & Practice 114, 115.

*Y Mupangavanhu, ‘African Union Rising to the Need for Continental IP Protection? The Establishment of the Pan-African Intel-
lectual Property Organization’ (2015) 59 Journal of African Law 1, 1-2.

*Brook K. Baker, ‘Intellectual Property Policy Incoherence at the African Union Threatens Access to Medicines — Proposed Pan-Af-
rican Intellectual Property Organization a Terrible Idea’ <http://www.fixthepatentlaws.org/?p=438> accessed 18 March 2017.

* Mupangavanhu (n 34) 4.

*"Ncube and Laltaika (n 33) 117.

* Mupangavanhu (n 34) 5.

*ibid 13.

“Kongolo (n 26) 131.
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order to create uniformity.”" It can be seen that the AU fully recognises the importance of IP
harmonisation and has demonstrated progress in moving towards a single regional IP system.
The PAIPO is designed to play a major role in setting IP policy and being the central organisation
in granting IP rights in the AU. If the PAIPO can be established, the level of IP harmonisation
in Africa would significantly increase, and would positively affect the operation of an African
common market. Nevertheless, this task remains challenging. There has been no obvious
progress on the establishment of PAIPO since its proposal.”” Therefore, it has been suggested
that the key task at this stage is to provide clear understanding regarding its function and the
potential benefits that it can bring to the member states at the regional and international

level.”

In addition to IP harmonisation at a regional level, many African countries are also members of
WIPO and WTO, which play an important role in setting up international IP standards. However,
since Africa is the continent that hosts the largest number of least developed countries, many
of them are facing challenges in reforming their IP laws and enforcement.* Moreover, they are
still in a transition period in complying with TRIPs standards. As least developed countries, they
are given an extended transition period to comply with TRIPs until 1 July 2021.” The transition
period for pharmaceutical products was also extended until 1 January 2033.° Therefore, it is
undeniable that disparity in IP standards between the member states would be one of the
major factors that can obstruct the AU from creating a single IP system. Immediately adopting
international standards might not be able to fully satisfy needs and interests of all the member
states, particularly least developed members. Inappropriate level of IP protection could pro-

vide a negative rather than positive impact on public interest.

' See Mupangavanhu (n 34).

“2Michael Blakeney and Getachew Alemu Mengistie, ‘Geographical Indications and Economic Development’ in Michael Blakeney
and others (eds), Extending the Protection of Geographical [ndications: Case Studies of Agricultural Products in Africa (Routledge
2012) 90.

“Kongolo (n 26) 131.

“ Fikremnarkos Merso, ‘IP Trends in African LDCs and the LDC TRIPS Transition Extension’ (Policy Brief No. 16, ICTSD 2016) 4.

“WTO, ‘Responding to Least Developed Countries’ Special Needs in Intellectual Property’ <https://www.wto.org/english/tra-
top_e/trips_e/ldc_e.htm> accessed 22 March 2017.

“ UNAIDS, ‘Extended TRIPS Transition Period for Pharmaceutical Products’ <http://www.unaids.org/en/resources/presscentre/fea-
turestories/2015/november/20151112 TRIPS> accessed 22 March 2017.
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Thus, although IP harmonisation is seen as a necessary step for the AU to establish a common
market, this cannot be achieved within this short period. More intense cooperation from the

member states and their trading partners is needed.

(c) The Development of IP Harmonisation in ASEAN

Despite not having achieved a similar level of regional integration as the EU, ASEAN can be
considered as the most advanced example of regionalism.”” Being inspired by the EU, ASEAN
has officially created the AEC in December 2015. This is considered as an important achieve-
ment in the history of ASEAN. Similar to the EU, the establishment of a single market with free
movement of goods, services, capital and workers is included as one of the major objectives
of the AEC." Therefore, in order to ensure the free flow of goods and services in the commu-

nity, harmonising IP laws between the member states is inevitable.

To become an innovative competitive economic region, ASEAN has recognised that IP is one of
the most important areas that need be addressed. Moreover, in order to attract a greater for-
eign direct investment, it is essential for ASEAN to provide strong and effective IP protection in
the region.” This can be seen from various frameworks and cooperation between the ASEAN
members themselves and between ASEAN members and their trading partners. Noteworthy
examples are the adoption of ASEAN IPR Action Plans and a joint project between ASEAN and
EU, ‘the EU-ASEAN Project on the Protection of IP Rights’ (ECAP). However, despite increasing
recognition of the importance of IP harmonisation, ASEAN seems to have achieved a minimal
level of harmonisation compared with other regional groupings, especially the EU. One of the
major factors impeding it in ASEAN is a wide disparity in the level of development between the
member states, particularly in social and economic aspects. ASEAN members are differently
categorised as developed, developing and least developed countries. The majority of the
member states are developing and least developed countries. Only Singapore has achieved a
developed status. Since the level of IP protection is interrelated with the level of develop-

ment of each country, IP protection

“"Cameron (n 2).

“ ASEAN, ‘ASEAN Moves Forward to Build a Single Market* Commentary by Ong Keng Yong for the Asian Wall Street Journal’ <
http://asean.org/?static_post=asean-moves-forward-to-build-a-single-market-commentary-by-ong-keng-yong-for-the-asian-wall-
street-journal> accessed 22 March 2016.

“ ASEAN, ASEAN Economic Community Blueprint 2025 (ASEAN Secretariat 2015) 14.
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and enforcement of ASEAN countries is quite diverse. For example, Singapore is perceived to
be one of the countries that has stronger IP laws in the world. Whereas IP protection and en-
forcement in the least developed members like Myanmar and Cambodia are still under-devel-

oped and fall below international standards.

However, the gap is gradually decreasing. All 10 ASEAN countries are now members of the
WTO. As WTO members, they are obliged to comply with TRIPs obligations, which provide an
international minimum IP standard covering all major areas of IP rights. However, less devel-
oped members, particularly ASEAN developing and least developed countries still struggle
with ineffective IP administration and enforcement, due to lack of sufficient capacity and infra-
structure. Moreover, it should be noted that the ASEAN least developed countries are still in
the transition period, which was extended until 1 July 2021 to comply with the TRIPs
obligations.™® This means that they will not be obliged to provide IP protection in accordance
with TRIPs until 2021, which will surely affect ASEAN cooperation in IP harmonisation. However,
the situation is improving. Myanmar is currently in the process of drafting the new IP laws in
many areas such as trademarks, designs, patents, and copyrights, in conformity with the
international IP standards.” If these laws come into force, it would significantly help decrease
disparity between the member states, and thereby facilitate IP harmonisation at regional level.
However, it should be noted that there is a trend seeking TRIPs-plus standards pursued by
developed countries through regional and bilateral trade agreements. There are various ongo-
ing trade negotiations between developed countries and ASEAN countries that include TRIPs-
plus obligations. For instance, Japan and South Korea are aggressively pushing for TRIPs-plus
provisions in the Regional Comprehensive Economic Partnership (RCEP), which includes all 10
ASEAN countries and their trading partners, namely India, Australia, China, Japan, New Zealand
and South Korea.” If this agreement is ratified, it would have a significant impact on IP protec-
tion in ASEAN

**WTO, ‘Responding to Least Developed Countries’ Special Needs in Intellectual Property’ <https://www.wto.org/english/tra-
top_e/trips_e/ldc_e.htm> accessed 19 March 2017.

*! Yuwadee Thean-ngam and Shalini Ghosh, ‘Myanmar: Update on Myanmar’s IP Law’ <http://www.managingip.com/Arti-
cle/3521769/Myanmar-Update-on-Myanmars-IP-laws.html> accessed 19 March 2017.

*?Belinda Townsend, Deborah Gleeson, and Ruth Lopert, “The Regional Comprehensive Economic Partnership, Intellectual Prop-
erty Protection, and Access to Medicines’ (2016) 28 Asia Pacific Journal of Public Health 682, 683.
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countries. Too strict IP standards in some areas, such as patents, can adversely affect the pub-
lic interest of developing and least developed countries. Strong protection of pharmaceutical
patents such as broadening the scope of patentability and extending patent term of protection
can prevent patients in developing and least-developed countries from accessing effective and
affordable medicine. Therefore, ASEAN members should be aware of the consequence of
TRIPs-plus obligations. Implementing TRIPs-plus standards in IP systems of the ASEAN mem-
bers, particularly developing and least developed countries, while they are still trying to com-
ply with TRIPs tends to bring drawbacks rather than benefits. Therefore, before signing any
agreements with TRIPs-plus requirements, ASEAN countries should carefully weigh up potential
trade benefits against their readiness and capacity, as well as the overall impact of this high IP

standard on their public interest.

After having made continuous attempts to pursue IP harmonisation at the regional level, the
most recent development in this area would be the completion of the 2011-2015 ASEAN IPR
Action Plan and the development of the 2016-2025 ASEAN IPR Action Plan. The new action
plan is expected to be published in 2017.* The 2011-2015 ASEAN IPR Action Plan provided a
clear framework covering various aspects of regional cooperation in IP rights. However, it ad-
opted a more flexible approach than the previous plan, which resolved to establish a re-
gion-wide IP system. The diversity of IP standards among ASEAN members is considered as a
major factor inhibiting regional IP integration. Therefore, the Action Plan 2011-2015 strived to
improve IP administrative capacity and infrastructure, promote closer intra-ASEAN IP coopera-
tion and cooperation between ASEAN and its external partners, and approximate national IP
laws of the member states through an accession to major international IP treaties. More flexi-
ble IP cooperation policy under the ASEAN IPR Action Plan 2011- 2015 would imply that creat-
ing an ASEAN-wide IP system is not realistic at the moment. However, according to the upcom-
ing action plan, which has not officially been issued, there is a clearer indication of pursuing a
greater level of IP harmonisation among the member states. For instance, according to the
2015 Global Forum on Intellectual Property in Singapore, it was stated that developing an
online filing system for trademarks and exploring the possibility of establishing a regional trade-

mark system are included in their initiatives.™

53 ASEAN Intellectual Property Portal, ‘ASEAN IPR Action Plan 2016’ <https://www.aseanip.org/Statistics-Resources/ASEAN-IPR-Ac-
tion-Plan-2016> accessed 22 March 2017.
5 |nternational Trademark Association (INTA), ‘Shahrinah Yusof Khan, Director General, Brunei Intellectual
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Despite lacking a harmonised regional IP regime, significant progress has been achieved as a
result of collaboration between ASEAN member states, and collaboration between ASEAN and
its external partners. One of the significant achievements is the creation of the ASEAN Patent
Examination Cooperation (ASPEC), a multilateral agreement for sharing patent search examina-
tion results between the participating ASEAN members’ IP offices.”® All ASEAN members, ex-
cept for Myanmar, which has no appropriate patent law in place, have joined the ASPEC. This
programme allows patent examiners of less developed members to rely on the examination
results of larger IP offices, which might have more developed administrative capacity and in-
frastructure, and thereby facilitating patent prosecution process.”® That said, reference to the
earlier result conducted by other ASEAN IP offices could help examiners conduct the searching
for and examining patent applications more quickly.”” Moreover, it could also provide an op-
portunity for examiners to access information and assessment of prior art that they have nev-
er accessed or recognised.” Therefore, this could help bring the capacity of IP offices in less
developed members in examining patents up to the level of more developed countries with

minimal cost.

Regarding cooperation between ASEAN members and external partners, the EU is considered
the most committed partner. Significant achievements on IP cooperation have been made
through the ECAP Project. This project has been continuously providing a strong support to
ASEAN to enhance IP protection and move towards regional harmonisation. With assistance
from the EU, IP laws in the ASEAN members, particularly in the ASEAN less developed
members such as Cambodia become more in line with international standards. This has also
contributed to an enhancement of IP administrative capacity and infrastructure in these
countries. Moreover, databases on IP registration information such as Trademark View (TM-

view) and Design View (Designview) have been established. These two databases were

Property Office” (2015) 70 INTA Bulletin <http://www.inta.org/INTABulletin/Pages/Brunei_IP_Office DG_Interview 7019.aspx>
accessed 22 March 2017.

* ASEAN Intellectual Property Portal, ‘What is ASPEC’ <https://www.aseanip.org/Services/ASEAN-Patent-Examination-Co-opera-
tion-ASPEC/What-is-ASPEC> accessed 23 March 2017.

* Intellectual Property Office of Singapore, ‘ASEAN Patent Examination Cooperation (ASPEC)’ (ASEAN 2014) <http://www.myipo.
gov.my/wp-content/uploads/2016/09/ASPEC-Brochure-ENG-Updated-17-Apr-2014.pdf> accessed 22 March 2017.

*ibid.

*ibid.

*’Kenan Institute Asia, Comparative Assessment Study of Patent and Trademark Offices in Southeast Asia (Bangkok, Kenan Insti-
tute Asia 2012) 31.
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developed through collaboration between the IP offices of ASEAN countries and European
Union Intellectual Property Office (EUIPO), with the support of the ECAP Ill phase Il. Easy access
to information on trademark and design registration would help facilitate and promote trade-

mark and design filing and prosecution in ASEAN.

It can be seen that ASEAN recognised the need for harmonising IP laws between the member
states in order to move towards deeper regional economic integration. Although significant
progress has been made as a result of both internal and external IP cooperation, establishing
an ASEAN-wide IP system is not realistic at the moment. However, these positive achievements
cannot be ignored, since such progress and achievement can be considered as a stepping
stone for ASEAN to pursue a greater level of harmonisation and further develop a regional IP

system.

Conclusion

Harmonisation of IP laws is desirable and significant to cross-border trade, considered an es-
sential task for regional groupings in moving towards a deeper regional economic integration.
To firmly establish a common market, both tariff and non-tariff barriers need to be eliminated
to ensure the free movement of goods. Since IP can be considered as one of the most com-
mon non-tariff barriers, disparity in national IP laws between the member states, as well as the
conflict between territoriality of IP right and the free movement of goods principle need to be
addressed. In other words, there is a link between IP harmonisation and the establishment and
functioning of a common market. A high degree of such harmonisation can help facilitate the
free movement of goods, thereby ensuring a well-functioning common market. Among all re-
gional groupings, the EU can be considered a noteworthy example where a high degree of
harmonisation is clearly linked to the establishment and functioning of an internal market.
Since ASEAN and AU share a similar interest with the EU in creating a common market, the EU’s
success in harmonising IP laws and moving towards the establishment of a uniform IP system
can be considered as a point of reference. Unlike the EU, IP harmonisation in these two region-
al groupings still remains challenging. Nevertheless, due to their continuous efforts, they have
shown significant progress, which could lead to further development in establishing a regional
IP system. However, harmonisation is not an easy task as it cannot be achieved within a short
period of time. This can be clearly observed from the EU experience. Despite decades of trying,
the unification of IP laws is still an ongoing process. Furthermore, due to the different level of
development between the member states, immediately adopting a one-size-fits-all approach
would not be feasible. Inappropriate IP standards may have a negative impact on the public
interest. Therefore, IP harmonisation should be incrementally developed by taking into ac-
count all relevant factors, including readiness and capacity of the member states, as well as

possible negative outcomes in order to fully reap the benefits of regional economic integration.
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Whether you're planing a romantic getaway or special ocassion with friends and famalies.
Wheter your dream of holiday never leaving the beach, nature and green life.

Let Natai Beach Resort & Spa offers you a magical and memorable sea trip experience.
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