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" Janet Dine and Marios Koutsias, Company law, 7" ed. (Basingstoke: Palgrave
Macmillan, 2009), p. 1.
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* James Gordley, Foundations of Private Law: Property, tort, contract, unjust
enrichment (New York: Oxford University Press, 2006), p. 37.
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1919), pp. 4-5.

39 a av £ a a a a A ¢ o A

Anddng Usnd, n1sufsuszuunguanelnentelddnsnaglsy, iunassi 4 (namme:
Aoy, 2556), vt 123.

“ Soudentu, wih 117-118.



3.1 gANAUIAYINUTLUIANYMAUBUNIUATWIAIYE
dounaulUluaionyerSaysen dyaingruneeilalaliiesdyayiduasdyan

[ |

< 41 [ A o o | % [ 1
V18 AULUUNE ﬂﬁuamﬁgqﬂﬂﬂwqﬂuuw3ﬂa’]UIUﬂBW@J@Jﬂﬁ]%LUuamQj’]ﬂ@QNWS bYU

o

da‘/ o 42 1 % U 3 % Y @ 1 J
POV VIWHIN LAZITUDY GLUE‘!’JTJSUEJQ?{QJ,QJI’]M@’]EJN’]EJUU mlmmumniumaﬂismmw

[

dygmvanedrefiianudAysessuuiAsygnveg1uINAe dyy1InnsiniuaILLaL

o

€

[

:.JI a o 1 -’-N a :.JI ¥ oA =
doyeyrdndeuiem uinsdlvesUssinalveluefniu lausingirdinisyafsnguung

]
[
[ I

anvaeniuazionmedyyilusesdunteidaisngeSeyseilaenseiansyangey
v (% v dy43 IS PN 1 = LR 4 1
lunguunednwaesiinasouasdnvuzini  laedund 115 nardsnisdiudiu
¥ 1 [J v Y a 1 LY [J Y1 a 44 =% o
mueazwlailsduliunadneinienuli@ednddnuaninlslidowmes Jalldnuyoey
W “ninedyyr” Wlddnvarnudygriisiudiuludagiu msiznindu

(% [
U a = ¥ 1

ninedavineis anusniuluReTusga eI TasuFwes viedidlala

o A o € v vy Y Addo v 1 a & a I Yaa a & YY1 A & v
EJWQEJVWWEJSUEJ\TE\J@UVL’J I@ﬂwquﬂ"ﬂqmaﬂaﬂﬂﬂuu@uLLﬂFﬂﬂﬁﬂﬁﬂiaﬂqlﬂﬁQQUﬂﬂgmaﬂ

nszvnisla q reuunuieesdiansdenswddulils” d1finnsandanadiatudiu
AILNnUIIEaNYzLUAES T aUNUIN finsUny Al lunindiines fesdedevesda
TuittiAelsluduvesdninglitugidiudiudune Sefliadiidesiuindesuin
Ingdnuwazfoavda dunadnylunsusuadulnuduwi 9 suldlyyangmnedyan
wandlfidiuinenuygniulunsdiiinannisdaevamesdoning SlfAnanany
AU 8F ey laﬂﬂiﬂ’]imﬂawﬁ'ﬂiwimLLamLﬁ]mmda&y’ﬂﬁwﬁ:udwuwmﬂa
wingsla SuvsuanlatinuvianguuneiuaIu uazsuansliliiuiin1sAvesenau
Tuednfinnuaiglesuin” iesaniglasiangndniduasiauud yuuradug

v | 1) a7
WISNUBILAZENYIANTTAUALTE LAY

a1 s ¢ a a C4 aa aov ¢ & a ¢
T90Us waen1d;  UTIaNsnITlaeggIng tnwasAs wagitad wadndniuun,
UsziRmansnguanelng (n3unne: 1nIne desssumans, 2553), wi 201,
42 A a o v
SeufItu, th 152,
a3 s o A ¢ & A a v
wsaaild Usluw, nguuneadeaysen, Auiaseil 2 (ngamns: Ty, 2559), it
70.
44 A a o v
SfEINY, TN 79.
45 5 ¢ a a 4 aa aov ¢ & a ¢
T9UUS waen1d;  usIansnslaereyIng tnuasAs waginad wedndniuum,
UszaRaaasnguanglneg, i 204.
46 a o v
BaREINY, U 306-307.
47 s a a a =
LUE . DULLNTY, mnﬂaauuﬂmmaLﬁswgnﬂuﬂi::mﬁlwﬂ 1850-1970, wialny YeS
ugngny, wagdunal WWeunual, usIusnIswlalay aninsal asaai Tnledl (nanwe:
wailSlaledusemelng, 2552), it 37-39.



= A

ails onfiasandyymaneihluadonersesseiuiuladndnwaevils Ao

g7 q

[ o v <

dyganidudune Tunszdenisidaaialanainis Imagﬂuwﬁ?uﬁuw%’waé’ﬁgap
flesanlegunfdesdifuiuniehdunanaane Wewdnendeaslnldinadls
wszUnfaniuaziiauduneueginn” wiwoidgafongadmulnduniftinisesn
ngsnevuEliidunsiudnnaneriasiudanesie Saweduszinanguunuriuay
M mdnnsmaniiannonunin mswiiutuse LﬂuﬁmmﬂﬁﬂgMMWSﬁwmuwauﬁq
Hagiu®
3.2 gANAIINYINUIZUIANNUBUNILAT WIS
é’ﬁgigﬂaﬁasl,miﬁﬂﬂgmLLmﬁmwaﬂ'NmﬂLﬁwgmamﬁwam dyeyrAanis

o

wandsuninens’ vilierafiansaniamuinisvesnguanedygyulnelundeudu
yueIwRIsTULIATRaulnTmheinsusAaganiaduendetladonisuan (factors
of production) 4 UszLam e iRy ussa VU waziUszneunts Insludiuvesdinu
(land) uiiAnfoinfdudunindddguosseina ﬁﬁuﬁgﬂiuuawaﬂﬂqm%qﬁmu“ﬁJu
veansziinegi drunugaduifiesorde” nszuvmndnidasnszsvnuiaule
odenmeATisrualy Sudont dnfun” wasunAnisuindsateenad 5 Faduld
MnfeuIengInednuueiitudl Tnutomaduiivemssumandansadiogi™
nssfisruaiivgldauiioglufiudusenls \isssilauansuasmsiluseandeud

v ¢ § a

“T5uuf wasnd;  usswsnaslaeing tnwasAs warddad wadndnuu,
Uszanaaasnguanglne, i 307-308.

¥ 11m91 853 wiaszanangmneunaLazdyd 235AUSn SyalAdn “Sunismiunie
dusio viudmnebilAandla Feldlinululuniswiumiedisiefasmedululs wsizmgmyanid
oehanilaosiladls”

0 Richard A. Posner, Economic Analysis of Law, 8rd ed. (New York: Aspen
Publishers, 2011), p. 115.

o Paul A. Samuelson and William D. Nordhaus, Economics, 19th ed. (Boston:
McGraw-Hill, 2010), p. 9.

? 52.atd Usluw, ngraneasioagsen, wih 85.

? Tnggudrenaudavensliin Aesrunalunisaseuasesiiun Jaduiedudidylunis
v‘haﬁwwﬁﬂﬁuawiwwﬂuqﬂﬁu, T3 303 Qﬁﬁﬂrﬁ, Taunthdnaunlng, fuvindd o (UUNY3:
risUayeyn, 2550), i1 35-38,

" nguunednvanidetaiauseniall 1903 un 43 fmudn “luuduuadungeasogse
umAanunsus eSS 1087, 7



adneiduniisdeeygynlisugserdeviAuludifangrn” uddesiauliann avslu
fuiAugnuuslasudunssudns masuseniuaruduiwesituvesynaa
unseidingrneesninsesiudosnssudviluiifuresenuulunamdsiniu’ dw
dsamindiulneunilifioinfuressgnionssamndnis ladeudreinldnssudn’
Tnensithiieerdansunsnsilifidvediiulnd” Wefluszanangansunsuay
widlvdTryafAnsngmnednungnindudn denaseunquissnaiyanasgldiening
vieninedns futngiiersessuianslisiunaduiiFendmindau Sedsmaliglaazan
Ailuvzednsaifinlails”

nssusesnengunelienyulasyanaldnslunsaldnai delainguunele
Wunfusesiidu (land) wazy (capital) wad diunsalveanssau (labor) wag
fiUsenaunis (entrepreneur) Hu Wilafansananwdsauluofin aniuzvasyanasialy
dulugde Insuazma vilidiuledn iesanniifudidrwiuamea dedfygnds
ndunanedu wssnu s dudfesinlidduinusslovituin® fasdiuldainns
inausiussrlnsmanyhauduihdmdnty autseosuduilifnailufanssuma
\AsugAduionu’ aunseianniarisjsuuseimadnggalmi nszuimauide
wsz'«qmauLﬂé’ﬁL%’waéﬁﬂﬁwsﬁﬁuﬁwLﬁumsaﬂLﬁﬂs‘vwlwiLLavﬁmiLﬁﬂmﬁasm
Aseursyly™ LAz Niudeiin1seanngvinBaniuIeInUA N TAEIYAAG
nglumsssdszananguansunisuazmdyddudiuiu vsswhieyanalddiiuns

Wi@mlﬂﬂUUiiW’Nﬂ’lﬁmu LWiﬂwﬂi’NNﬂ’J’mL‘WL!’J’]G]@QW%W?MW;%:’]U%TENQ?N@&IWEJLQ‘W’]%

55‘WizLaﬁ’mimqﬁLﬁamwmmw%‘ﬁmﬂqwé, L?Jﬂws::gﬂl,ﬁnwas‘ngwmaﬁﬁuuaz
nOMINERAEE, (NN ARRLINTUIUNTEII TN UNEIRNAl oI RE ST o aanu
TounnAsuNs1d, 2502), Ut 17.

% Hgn wadlndng, uaala luimes, iseghauaznisieslneaiongamne, famindsi 3
(NN FadLosy, 2546), i 21-24.

T WaunnsaaLaLsnauianiseannses 1l
TUsng 953 wnmies, Aesurenguuneiiau, fissia
197.

aRllgUsTIIaNgUINENAY W.A. 2497,
39 6

(nyunw: TRsssy, 2557), n1192-
* Uy atoe, masmangwmaanwmumwa (Wiuusslaglnlsard gaw), fssiaded
17 (nNganns: watudingan, 2559), v 12.

? ws.0.add Usiluw, auneuszunanguunsunanazwidivd nguanednwazning
(Nyenwa: lwRdvaudingann, 2551), v 1-8.

“ 3ns Qﬁﬁ’ﬂﬁ, Tauntidnaunlne, win 163-166.

“ Tsuud uasnd; ussundnislaesging tnuasaAs wasdfad nedniniuu,
UszaRAaasnguanglneg, i 202.

g yeyRdninig, UssiRmansnguunelne, wih 177-178.



o (Y L3

dwiienfudyg) ndnnasiideyaralinnuaiunse 01 sesnisidudunulag

ALY
v 6"

a N v a 63 A o o
YoUsTTIYaIeilnadnusavserUnaseadenon Wedan1snasesvesanIuy
yAraludsnuuazANaInTalun1sindyawds deudiolainssuunguunelnesuses
avgvesymnatugiuziauazidinnlunssnu wisdeyu azaunfu JJugusznauns
i

[y

vAansimndvduazianssunaesegiaveslnglamuiludszuvaina tneld

o—

[

fl
Funnduedeendnlunstundeu

oe19lsAR udfaeuazdniiunisdfumsUssmanuuiusatenjaeseysen
uimsfmduduuuiudinuismiudunsirguuuulmiflinelussuumndydues
e nguaneindefudinuien dudu e du Fddiundydfeglungrnelneas™
uingugs1sUszInan N ouwsazndlvdiuimanngrinefeafuifiyaaa yails
avmiinisduiuazeouuiimianguane ea uazdeaulneialuuda® wireddu
ANENsTINSESUsEINAngmnausiswazavgldAn v osudunazuIsans
Audunisvestseinadingudafiaiuiiuiessnitmenisiuasnainndnning
Usgnouse” Suaziiuléindvinavesnguanesinguludiuvesngmnewidvdined
Aoudnananeuseuasndssnsssananganeuiskasnded lddnagngvane
ANUUTANAZANY NYUNIEENBUTNEIU ﬂgwmaé’ﬂwmﬁama WaTNHNUBANYME
15U Gesingdvinasgluidomarszuazudnnisuvienguune lundnnguaneii
deysyrdoadidudng (Consideration) 393zauysal Fudundnaungminedanguud
Uszananguunsunisiaznidsd Uy aiidunanlniindudishiiluaseddgvesdayan
duaziulaan Mé’ﬂmsmuﬂg‘wmaLfﬁﬁ%q%’uLLmﬁmmmﬂﬂgwmaé’aﬂqmﬁwé’ﬂgﬂ
EmLaﬂl‘ﬂmef\i’ﬂé’faﬂ%'wﬁ’zyﬁjﬁL‘%@ﬂﬁamimLLazé’ﬁgﬁgﬁqLﬁuwﬂ’ﬁyzﬁammgwms
TnluasTyaaliTauda” vl Tnedulngussn 1 ussw 2 wazussn 3 ludszana
nQuIngLLardlvddufefulinTsunardygrtanainnguiigvesUssine

© Rene Guyon, The work of codification in Siam, pp. 20-21.

* sieFuns Wenauysal, “msuizungmanevestsemelne Faud w.e. 2411 e wa.
2478” (AngrinusuTyayruviduda a1v13g1Useinamans anugdneseans quiaensal
UNINYIEY, 2517), 1 42.

*® Rene Guyon, The work of codification in Siam, p. 21.

“ Ipid., p. 17.

" ysvansanandUseius @y angTand), ngraneunsuaswdvdians (i), (g
Tayaywu, 2554), i 20.



westusensideuuuuanngvaneduindaven” uifiuwAaidnsnangmane
vosfaumafiumnglulszinangneursuasnduduadlnglunansdiuuiu®
Waunsiudyagaludonvasiouliiuldanyuussvesinnguunglugie
dpvinUszananguunelmakas g saaslunasiaun ELuaﬂm’%mmﬁ?uﬁwmgmma
ufw'aiauﬁaé’mmﬁ’maaﬂmmﬂﬁﬁmﬂﬂgmmaé’aﬂqmﬁuﬁu%m auﬁﬂﬁngwmalmﬁ
iiJLﬂuﬂgumsmimﬂivmmuLLmﬂmamwﬂmmgumEJENﬂqw mmimaawmﬂu
Snwarh msvddnlunnfnturesdygnfensuansanu dynrtufeanuiusey
faearheniounnitaeselunmsfiaznssviwieasunsevinnisedidlnetmile”
vidednqnunguangfennudusentinvangeg1milsiidesdiau 2 aunieuinnin
wananulsrasAunmilufagssiinsauidnuuseasddostu Lagdnsauinsag
vhmsvdesnnisasladmilawaniudsuiu’ vieamenasiendudynlidoniu
mmmﬂmﬁmi‘]umﬂﬁqﬂﬂawﬁw%wmaﬂﬂu;ﬁ'ﬁ]ucﬁﬂiuﬁﬁgﬁgwﬁuﬁawﬁn VERGATe
Femnuanasseninayanansusaesiuly d1aznszdiinisudesniulidnseiinis
ogamilsegndlauntudeilaadostuldislorelalaivimu™
dlednnsasunguuisludiuvesiudiuailniiFesddyana Soanu”
rsudrunazudinda’® lulsadeunguuneaioty udadesyananaiadie
danfuvidyaniatunng weelinideviedsufefudnuusdyguazdygn
vaneEneUsLAmiauduuItnesnundeudiann’ 1wy MeSuengranesiugiu
wazuitnlaowsyiuanAsudvaniuAdesuienisdiiudiuuaguitnin drdead

% ardvndRanwInIediny s wazlseifeans, TuiinA1dun1yainszenuIuse
W&, fuvindadi 2 (Ngamn=: Agyayw, 2557), vt 40.

* S, wih 28-29.

" ayasalaunszsunIunGenans19158 s vge waegiiy (nNanne: uiisnsiu,
2523), %1 178-180.

" ysgdiusensunanssvyIaengys, inwed (wszuas: lssuilanafinssusuins,
2468), #1132,

" lygvsed (Fiow), ndnnguanedyayn ddesureiadenguuisdnuadyyr wadsen
Foyey16inee) (Ngemne: dssiuinesaving, 2445), vt 6-7.

" wsgpnununsuad, dnwesiadenguunednvaanadyy (g Tssiuivngs
UNAMA, 2466), nth 2.

" ploudnAgsAusy A, nannguuNeaneudnn (NN Lsaiuiivingsnysia,
2464), i 1.

75 ‘WizL%’]‘WmLﬁaﬂiumaaaswmq§§Liﬂqw§, WBnwas, wih 142.

" Zeqdeaty, wih 166-168.

" syasalaunszsanuwdeansnanse asvige weasgity, nih 199-200.



yanaRaLAdesUsasnaadiiAaN STt sUsrasdasuUaduflsdsldunainnis
Ol fiMmeSurengrunganuurdyy WY A5 IYaARRYNNIVINAINUTEAYTIITUN
3 ﬁ’m%maﬂizmaﬂgwmEJLL‘W'&LLazW%ﬁmésﬂmWizmmw‘im "8 Faunaauiusng
ﬁlumuwmLaamﬁlfuauaﬁmaLiaaammmwaﬂﬂg]mnaaaﬂqmaﬂ%ﬂmaqmaamqw
Jusaegs lngldeduiei ammmmgpﬁmaLﬂmlumﬂmmmamammﬂmwa
dyavanedisfuwivansuasiuduainulugatuie dygudifudiu iy af
szminduaadniuiundu 3udr (Eriwmnwinai 120 fnunaded 1 v 496)
dndundlngldndnisosfierunnaudesiuinveuumuiulunisnsgiivudiuauni
ponlunszvhdunuiludeindunmsnurosiudiutu®
drusognizuandiiiufanananvesnisairengvanednuvasdyguas
sUSTINvRIdYIanerng Aonisdarsuseniafiannzidousazlionnzdeou Wy
s0319lne wusdaguAuanea saudsnssensuuitmiiaanzifeuluiisszimads
nguanslnefusesinduifyana’ waznisiinvesnguyulngddy 9 vesenyu
Tnewamznguuilsuaseunr’ dnsmiavudiuuazusdvmg q sdugsAalasiadg
fugnuuazn1du sunnswasUseiuse
wililesfenguuneieanunlugausniiudate funnguanedulivdy
1y FaudlszerusniuazaseunquLarIIzANfUaANIIATYEAY Mkl evds
finsdasunvamslassaiiweasugianardinuegiann nsUszneuianisgsia
LAENIIAIRAAMNTTUTEEFIALIAIINNINVINAINEN TUITBUAZIIEUTIUIY
wnausliwAlauulangrunelagianizUszsananguuiounsasn e uasinig
fasanaandnvinduiaussmelnglugaed wea. 2518 shliussmelngldddnnainiiu
pananuiaznAn S stuadielul® nmsieainseadaturiiliesdnsssiaudle
domiudedinduamulunssznougshuasdamuiidemislunistonsfivily

78 a a ¢ °o _a ' a o ' a ¢
N5¥IUANATUGTIVANIUR, A1DBUNENYUNIBRUEIULAUTENEN 1 (NTHNN: L5afium
WeauTsutin, 2456), ntn 9.
79 a ¢a o _a o a ¢
MaUsEAYENANTINTT, ABBUNeNguInEYanfAdnn (NJunne: 1ssfiurinesayiny,
2454), % 2-3.
80 o v
oAy, w115,
81 v o aNa £ < < b3
NILANYUTONTUNAWIIVYTASNNT, LaNLyeas, i 271-272.
82 ¢ a o £ ' a @ ' v a
wasun Lndiaadng, nqunu-gsnansauasilvenaunazudsinga 2540 (nNFaunne:
BrandAgebooks, 2549), %11 115.
83 o v e o a ¢ o A
pananannindwisUsemnelng, aaraiuludsenalng, Aunasan 5 genwa: 2
T, 2534), wih 2-6.



anwageslunisamuitu® Wenquesdnsgshafiniesdielunisseaunuiiifingg
wWasuwasan masygiaLaznsasuiviliAaiamnsnisng e fid dyidos
penu@ensUiURAINTIaATYgRaaTyduls 017 neesvdydAndlufudy
Uszarangrangumakasnale Wiz Unainsusenaussnakuy gsfavanning
LaZIINAIANNDITLOT W.A. 2522 W¥I1vUNYAUTENUMIYUIINA W.A. 2535
werstyaAvdnninduarnatavdnning wa. 2535° windsainiingnniansiiud
w.a. 2540 Yilndunulnedemeuasdanihnisusudegieann® Sn1sindsesdns
Tyinanguaneuazn1susulpngrangiausiuteannguunelua 1wy ussenuims
dunindlne maduazaronans

fheanuiingugsianig o vedlnedesmnoglunizduazarendeuiaiuna
9 linguuisninumigndingsnnuinneglugusdldiuisvannsadrie
vienuTINAINSeng q ivszautam’ é’uﬁwm?ﬁaﬁﬁgﬁgmmaﬂwgﬂLLUUIWJ 9 270
Asmdunsvanadiulumsgsianazngminevesine ieldidueiosdienianisiy
AU Wy dygddevuvietennasseninneu dygyidndanistenseiu dyan
anashilawedoya suludsdygrdunauiungvaneiioonunaensunuifniasugio
adeluml 1wy wezudyaRnNaunIenIsaAl w.a. 2545 inliiindyyivatedielu
TonnasineInuaun1an1sin wsenguuneludluuisnsdifenadinavinlildasnse
aSsdymatedeuiadald wu nseswydRuadunianisi we. 2542 Jefing
yhldennasszminafuiidrinnisudedunisnsmsgninsgsiavidegnainvnanisinly
qmmniiué’usﬂ’mﬁwwﬁagﬁjﬁmmﬂgwmmﬁ’uﬁlﬁmmiﬂ%ﬁ’ﬂéﬁ’uléf nIDlUNNNAUAY

84 ¢ a v a « v o o A v Aa9 1 oa o = PV
Unsal Jyyimafia, “nislaundamsndduvesuisnidlivionaavedousuiiodunis
\aanziisuiuaaiandnnsndlagden” nerdnususygiumduda a1wiidfaians aug
UAMENS PINTAUNTINEGIFY, 2554), i 13-15.
85 a £ a Y] o ' o
11598 WAIANT, UIIAUNENNT, AarauanninduisUszmdlne ahn Jagiu wazauian
(N3N Ineidunayilneusy, 2548), #in 281-299.
86 a a v ' a v
HNEn WeElndng, usIsnIs, nsdeduasulveian 2 (nNJuvne: uAvw, 2549), ni
152-161.
87 | o ¥ & a ¢ a
suimswisUsenalne, Yiuugelaseadranil: uniSeuuazyseaun1salainingn
wsegnalng (ngamna: wlawludin, 2544), wiin 14-18.
88 a a v ' a b3
HAEn wadlnAng, usTNNENg, nasreguamulneldn 1 (NJunwa: wAvy, 2549), i
24-25.



ﬂuﬂﬁumﬂmmgmmsmsamiUﬂﬂﬂﬂimqammﬂuawamsmwium‘m iy Fygyfiing
ns¥yiTINAuUAAaBU (Acting in Concert)””

deymaneielulszine
lmsziwiwﬂgiumwwmmgmma 9 dn9e Uiﬂﬂgaeﬂ,u druyinaiudruaniiglion
mwsm Ay mwwmmgm‘m 2624/2551 mmﬁmm 3ty
71 3199/2543 mummu@aﬁgﬁgm 12 ¢he’ maaz:gﬁymﬁwﬂizuamamm’m F9919
f91uddyINInnINEeig Wy AMAEnIN¥IN 3199/2543 %aﬁmapmdwﬁﬂu

wnadg e wnuadygiratedigeiadnvintulalaslindnnguuneiludnvuy

wail fMegavesdyglladyaruinnitgadense

[
o

TUaudsAinIn®fn

¥ Usgnimanignssunsiiunaayuil 9.7/2552 e nundnuazanuduiuvie
woAnssuiiindnvasiunisnssisutuyanadu uagn1sUFURNTNALINT 246 LaranT
247 (Wkansz a0 ANaNSNdLanaIAnanNSWe w.A. 2535)

" dnfiwnnwnfiniil 2624/2551 “Tuasuas w. AuidessnautiiuienseyiianIsug
Janulpedingussasauvstiunanilsseniegu a”m’m”nwmsﬁ’xyzwa"’@m“%ﬁﬁwj’udaumﬁ’@/
mIszaangneuraazIalne a1 1012 0157 W, SasedudrnnlansuasTuaslseenida
Awmilet1senilaauduazvimidesvan midunTonddumsandunstugsiudusiuntuly
luniiusssumnsirvigvesifududy suasdudujusiuasdossuing wivjuaiuny
8u 9 lngludrindrnaulunisrssisuldneliAadumszsanslieuduniummg 1050..”

" fnfiwneninil 3199/2543 “nsiilenruazgsulseiudesiedusau 12 578 anaat’
Suussdusemsuauiy legssyTaussimundnaiunansuinvevveusayauliiivey lng
doniastiumlsuslamudnaiuding 1 5/’@1/4?7750wzuzgﬁuﬁzy@/ﬁ@m%ﬁwiuafmmﬁzy lond
Futujusaununidoudansisonsoswndomeimuniilovssleviungsulssiusesiedudaiu
Fudiugnausae Ingluder Tadgiussiudesiedussimisdeusvansvemuliunlond
wiolal..”

* fnfiwnuniinai 1602/2519 “lawd duaeii 1 71 2 uaz . anauvsiiausuduusan
w99 n. lunTnaei 2 71 3 uaz o leglandduasi 17 2 uaz v. [Udud1weuvauengaidmineu
A8 aunseiadminaulaziauveniinueenuaiudn (unsseiudoiwimuisnassanite
79y FadusyaussTussuangeunan usinsisnasi 2 ‘17@7@741,WUZ&)EJ‘ZiQUﬁSS&/?]QWOﬂﬂEJﬁ 3
gﬁm9‘14"75@/@71/53171/5%@1/5/@1/@371/@"’ma’7azmw"7myﬁ 3 nedlasuougInainaa Taseusyuia
ngveEsuaswTE 11931 1546 (4) doumnithluss Tymdeildudymdongmnesuiety
pamsSUSaveasyay ultseasdldenduseglifusimaduiu magdnuszmagnssal
Aemnenduitessls uaslunsdisuaumemseTiaunsndusaniios 1dsusuvsdoutu
Fugiuiulaiorauvousnansuld Toanasuveaiauinmsznasuasi 2 uaz v. Ainangoy
aniulusieviadu Tandluiiansinesrtonnaussandinaiesveuveinuansuaels”



UAnssuuazdyarusenauiu W dyaydneiu Famuenfinnwinai 3402/2548
93
uuAdIuI 3 ey

o

4. UNIATIZA
4.1 dnwauzvasdygyrvatedielunguunelng
dyy 1 JudAnssufiifinannsLanuan UL EUeauDIRBIn T UTENIIYANG

wanerg FedyglesUnAtuasindyandiuin 2 dewintu willlanuienanudn
é’mmﬂu%ﬁ@jé’agmﬂmmdﬁ 2 defile Fednanlnagdndnwusidudynyinaisdie

(3 o./d

A09pIAUIENBUMIL

[

(n) Wudgaifigdaaneneias 3 dy

é’ﬁyapﬁﬁfrjé’agiyﬁmamﬁaum 2 de fedndu “Fygraedie” faly
“é’mzymmss’ha” Jaudyani ﬁf:j aywnnd 2 fhe vienAeigdayqnduiuius
3 fheduly Tnedeludy YrRenguuesyanaiinaUsslovismiuludyyitu q 39

LLmazmamfﬂ%mqﬂﬂammwmemu LU aagmwmmmaﬁudaum figylaivangideu

* gnfinanwniniil 3002/2508  “nrsvesudrsynidluaudemeniosninguinisusu
Z;/yayf’uwf’wsiﬁwmgnwﬁ wieansn A Tan TIvAuAIIN I s lmiTes alaiiu svdandy
nsdiignuiluazypraniguendianiuasmihifetusasiu dygaitesdeliAandriungoni
aunarala Jedyaainarivedesauysaluasdnatsaumung g

{oaldmivayunienisuunusngnuillaegfoudiludauuaz dudieuluusem
goruzdananinaadiouwniegoesmlunniuswesgnnituiuifyaneiy §Fassldsy
Uselgwidainiduaauiesls doudulumuyssuangmngunsaswidve 11937 1200 19957
1201 wasnInvY 1269 msidaEafusynIgos dievusielng ussgnnd 1o 1 (1) (3)
Amundn ‘goeru Auuisnasandunslinssunisvesuismioulusniiesay 51 veujuly
uswlumseeniuusiazasuas vovliponijulnsivesusdnlilinynnala 9 Feazdnavilinssums
foviu Amiilusesaziniiesasiissy wamuZ@yZ;uZ@summf/us/ammmawmm HT09 Uy
8 3 A7 ‘U?z&’mmgg’ﬁawwm@?m7Lﬁyw7y?mmgjmwgumwsumwgu@72%‘75/ AIgaymgiay
AU (vauvintsssundeumengmneiiamgana) Mindusegasmusuisniostunisi
vivmuazgeuliansaufuiniudeyniuinmualil udtyanills” Fesnasinariludue
gnniliugesfeindoundyafvesssaianguieunasaswidvelusuiiieatunsimun
FUMUUYIUFTNTINA JULUURAYsElsnIneuLIUNE R naBAIUAINSUNUSSENINENeUAY
vsssuiungmneiimnuuussiiseauasioafuisausu Tuansenusoynnaneeniod
ungunesiuigaivanuaSsuogvesusy oy Ssnnidulugemaszuangmieuniuay
widdad 1951 150 §Foedill iy dus midaaldsunudemennmsy sivdydiduarary
W.A. 2483 41937 90/41 3 Uusoe1aln”



Adyayeivileds wig A fuwie B digiiaeshs wig C Auuie D uazien 3 A
we E Auwe F asiiuledn dyaniidadygidiuau 3 de uwillyanasid 6 uaag
(%) ﬂammwwﬂmsmaﬂiﬂwummﬂuamm

’dﬁJﬂJ'WlG]ﬂﬂx‘iQﬂ‘V]"l‘lJ‘Hi mwﬂammwam RNl Ui%ﬁﬁﬂ‘uaﬂﬁmm’]ﬁ
E%JQJ, ’WlﬂN’]EJW’eNﬂ’]ﬁ‘Ui‘ia"D’]ﬂﬂ?iﬂfﬂ‘l/l’]’dmm’]uu W’JEJL‘VW] dyumanedegadu
g

N o =% &
| [ e}

1 v o

ﬂiiwmmmmaﬂammmmm 2 1 ‘mmLauaauamaammummLﬂuamﬁm

Y Y v v Ay
wanedhe dyavaneihedadudygilaeund adyayvndiensasseaiinisymily

LY [ & 1 [y K 94
’Nlﬂ‘tji aaﬁmamumﬂaﬂa GULUUUigiﬁJ‘U‘HTJNﬂu%@ﬂ@ﬁ@mﬁ YA MPR TR RS

Des

Tagusrasdananadla adgamndieazieadinisuifnudygivieidnisdisevil

= % 1Y) 95 | Y] v O v v o I a
mmﬁzul’ﬂu%ammwaﬂammﬁ bYU ﬁﬁyﬂqﬂﬂﬂ@]ﬂﬂqﬂmuaﬂuaqmmlﬂﬂﬂwgL‘UEJ‘H‘V]@J

anwuziJudnvanedie f;jé’@,agmmhEJeJa:uéfaa:ﬁi’mqﬂisaqﬁlﬁaﬂszﬁﬁamﬁwﬁ’u
feUsvasiasulaumlsuasfisldunfansiiviniy 4 Tnefhegrwesdygmanere
Tunguanglnefnsusinglumfininufnidie 4 asnvludygn 3 9ia fe doyan
%’ﬂéﬁy’aﬁwﬁjudaumﬁaﬂajwmLﬁem dyaUseiiuszuensaumy wazdaaKteny
4.2 anwglumsnaunisandyaaesiiedudygymanadie
nsasemnuduiuslumaensuseninsfuiTeduldndululd in3asdiens
ngunefigminnldlunisaiemnuynitudsnanuniiande dyan fen1sinduves
5@@’1%@Wﬂﬁuﬂﬂﬁi@iﬂﬁmﬂulﬂiﬂﬂNﬁﬁWﬁ{ﬁ]’lﬂﬁGMU’]ﬂ’]i‘Vl’Nﬁqiﬁﬁ]LLaBﬂQ‘VilI’TEJ UUAIY
éfaamssuaaQ’ﬁdaulﬁméi’faﬂﬁéfaammami’wLﬁuﬁ%éfada%ﬁaé’ﬁymﬁﬁﬁﬁﬁmﬁyﬁmw
1NN 2 /e %ummﬁugﬂLLU‘UVINﬁﬁﬁQﬁﬂEﬂmJ fliienaussaingUsrasAiiannnds
ilasorfogdqyrsiudiond 2 dewileulusin deazifiuldainnsdnyiin
ﬁluLWiazamuﬁLLazqﬂaﬂaﬁgu Waunsvesdugvanediaduliegisininlangende
ussgslamenisfunasiaswgiadudidny suanfeimuinisanaimsfesiuiuns
WIgivlanugUuuuvesdeay Tnomuinisvesdyvatediasuduiuain
ANnudNusiusziuaseuafiuayinsamenouluyawsn wiSenanedudagad
LﬁmmﬂﬂejmaaﬂuiuﬁQﬂmﬁﬂﬁﬂﬂ%umwmﬁmﬁﬁﬁu WU nawu visemhegsfameiu
Imaé’zyjﬁgmmst'hsﬁL‘%'mﬁuﬁuammmé‘fuﬁua‘luazﬁumam%’ameyjﬁm
Aoty Uimgé’faulﬂé?ﬂLLﬁﬁﬁ&Iﬁﬂuﬁﬁmﬁﬂﬁwé’ﬁym%’méﬁy’aﬁwﬁudau (societas) &4

a

waunsvesduavlaidinaduinsizausiiulunisdanimsndduvesnseunsa

4 s o

94 o ¢ a o a aa o b3
AUUNNTN Iﬁma‘W‘Llﬁ, ABSUNYUANIIN-EEYEYT, U 310.

]
a 4

95 o ¢ ' ¢ o ' a a & |a
Asaud fuey,  “Ygymianuliauysalvesdyyvaidie” Grerlinusuyan
wdaudin awindfenans auslifaans ainsaiuninends, 2559), nih 180-181.



Tssfu udimunlududyaninevauesionisanduionssusng  sewindinsanie
Mitdesmsuanilsnioliuananiils

soundyndaseiauanduatelsiuldiaunanedudyyradaneiudiu
uinadeini Ineduluiflensuaussdeszuunsddniiasugianuumdve dou
(mercantilism) fildnaneduidnistvdnvedan Tneduaymanedis it undey
ﬁ'uLLmﬁmL‘%'aqsuaaﬂflﬁmﬁ’mﬂﬁalumqﬂgwms wien1sas1san1uzaesa iy
ﬁﬁqﬂﬂasﬁum WeliAnAuazaInauisuinisianisiesvesdnsuazutiiinig
nguuIe iy @nslunisinviniinssunsodygn waednslunsuimsdamsniuaz
NSNGAU voIyYAAAAIT 9 G‘fwzLﬁuié’amé’ﬁgmﬁmﬁw%ﬁmﬁﬁ'm (joint-stock
companies) vassnduazsingeluvmsmlulanagiusen

wonannsmmardazsidudinansuliindyavatedie anuAaniIsusv
uaziasugrnansluatomnissul 17-19 Reafuavsuasiaiamussyana Aaluduves
w3ty (liberalism) wagluduaoan1saas (laissez-faire) vilrdeygvanoieodu
Lﬂ%ﬂﬁ@iumﬁuLﬂﬁ@MLﬁxi@ﬁUmsﬁ@ummaqiﬁwé’am'iilﬁ"’iﬁ?wmmam% AR
Iuﬁzy,ﬁgmmm'lwﬁaLU?iaumﬂmjwmaw%mﬁwmwwﬁqiﬁmmu LFU NFAVDY
”ﬁyﬁgmmaﬁhaﬁgna%wa%ﬂugﬂmﬁammﬁLﬁﬂiﬁﬂﬂﬂiﬂizﬂauqiﬁa LU deyeyn
fusinsseninagsia dyrfiuuasandudisuiurdontsiufinisvemiegsia
(Cartel) v3odonnawmaneiesiuiuagrdulun1ssfnnisudetunianisdi 1wy nsdl
983 Standard Oil Trust TulseiweansgaLusn

wazlugadnin é’agmmmmﬁﬂé’ﬁwmiﬂ%ﬂ%uimaLLmﬁmaaﬂgmmwé’wéﬁu
el wu lunisdnridennasiiuduludomimdduniadyni 819 n1ssnw
ANAUNINITAT Gi’famﬂaﬂ,uﬂﬁﬁm&gqnaaﬂamu%m%ﬁmém (patent-pools) 18

ails Wamnnsvesdyanaiedielulssmelnefaenndosiuludisusene

v o o

Wiy Ineaniglugandedniussniangrunswniswas gy Niin1ssessulag

[ g
(%

TusinaUsewme Ao FyaIInAWIUAILLAZUSEN LagAIEgnISsyRuLaNIaATEsia

nguuIeRanIsAnasindyyn Jsdyginatedieideuinduuiniiduguieaiu

Usgnoudunisadrsantdunanguangadelua 1wy Sesvesminddunisdygn
m%"aaﬁa‘wNmaﬁuuasmﬁmm@u slUanI s unvesUI EN TN A ey
wanedegukuulng o Jsunsvansdunlulanigsfanagngvunevedlne 1wy dyan
fevuniedonnasseninedfiovu dygrstanisiensesiu was fewnil Wanuins
vosdyrnansielulssinalnedsaonndowdululunuinisduifeduiu
UisaumszﬁﬂgwmaLﬁéﬁﬁué’@mmmammawhaﬂszmv*i



5. unasy

Aevdaanlassadianiadiag szuunguang vesdseimealngliiuasuula
dilvyausiadiosaniadl 5 Tnsanensthssuussanangraneald vilvusflueie
ﬁ?uumﬁmé’wué’ﬁymﬁmﬁﬂé’zyzgmmEJs'hEJ%Uimgiuﬂizi’amam%ﬁasmm WA
mevduiefiuszananguuneuisuasmdvdiuundygfnguuiendnifeddu
AuduusseninnenvuLds nSeurvaniniasugiadsnuiasgiiuladu A
Fouleafusewindsemavesgsia Guyu vilivssmalneiiiannmaduiinia
uaynavdyiianTuegteann é’mmﬁLﬁ:uﬁLﬁsmﬁé’mmﬁwmuaaaﬂwhimmia
povALBIANNFDINNTUAL TnqUsTAIdT I uveIgdyaidensauIIq 3 Jaiinnr
Juflafiuse mmﬂﬁmmmmwmumnmwaaamaiummﬂaawmammwum R
UimammumlwwL%ﬂlmLamaﬂumwizmﬁmmﬁﬂgmwwuwummmam
lsffu wazdoumiaaziulusuianladn dignseualiunulasegnakasJULUUgsie
adtlnifigiautugadududdu Snvisdsdinmaudsunlasinniiegiaue vl
é’@iymmamas?fau“ﬁJum'%"aﬂﬁaslumiUﬁqi’quizmﬁﬁmdnsJanLﬁW'ﬁyuﬁlugULwﬂmj 9
I¥maanan sl manedsssninuddyunntunuluselueuan



UIFTUIUNY

- Toffler, A. and Toffler, H. Revolutionary Wealth. New York: Alfred A.
Knopf, 2006.

- Borkowski, A. and Plessis, P. D. Textbook on Roman Law. 3rd ed. New
York: Oxford University Press, 2005.

- Schneeman, A. The Law of Corporations and Other Business
Organizations. 6" ed. New York: Delmar Cengage Learning, 2013.

- Nicholas, B. An Introduction to Roman Law. Oxford: Clarendon Press,
1965.

- Mousourakis, G. Fundamentals of Roman Private Law. New York:
Springer, 2012.

- Gordley, J. Foundations of Private Law: Property, tort, contract,
unjust enrichment. New York: Oxford University Press, 2006.

- Dine J. and Koutsias, M. Company law. 7" ed. Basingstoke: Palgrave
Macmillan, 2009.

- Ferguson, N. The Ascent of Money: A Financial history of the
World. London: Penguin Books, 2009.

- Samuelson, P. A. and Nordhaus, W. D. Economics. 19th ed. Boston:
McGraw-Hill, 2010.

- Wacks, R. Philosophy of Law: A very short introduction. New York:
Oxford University Press, 2006.

- David, R. and Brierley, J. E. C. Major Legal Systems in the World
Today: An Introduction to the Comparative Study of Law. 3rd ed. London:
Stevens&Sons, 1985.

- Guyon, G. The work of codification in Siam. Paris: Imprimerie
National, 1919.

- Posner, R. A. Antitrust Law: An Economic Perspective. Chicago:
University of Chicago Press, 1976.

- Posner, R. A. Economic Analysis of Law. 8" ed. New York: Aspen
Publishers, 2011.

- Peritz, R. J.R. Competition Policy in America: History, Rhetoric, Law.
Revised ed. New York: Oxford University Press, 2000.



- Mayson, S. French, D. and Ryan, C. Mayson, French & Ryan on
company law. 22" ed. New York: Oxford University Press, 2005.

- The Economist. The rise of sharing economy [Online]. Available from:
http://www.economist.com/news/leaders/2 157 3 1 0 4 -internet-everything-hire-
rise-sharing-economy Date Published: 9 March 2013 [Accessed: 29 April 2018]

- AnAdnd UsnA. n1sufsuszuunguunslneaneldaninaglsy. faniedsdi 4
NTUNN: Jeyeyand, 2556.

- 309 Q:ﬁﬁ’ﬂé. Tauvdhdndunlne. fuiaded 9, wunys: Astayay, 2550.

- 19ud 7. Buunsu. mswAsuwUasmaasegialudszmelng 1850-1970.
walny ya3 udlngny uazieduway Bounuar.  vssandmsuwvalas gainsal
e Anlad. ngemne: yatislaledussmelneg, 2552.

- gy uanedng. SudwavasFuaalunisufzungranelne. faniasil 2
NN Jeyeyaud, 2558.

- lwessa (Wew). ndnnguanedyayn da1esureiatenguunednuaudyn
wASYNAYIAG . NFENN: Lseiinsinesaniny, 2445.

- ofgwnis quasadng. §gAnans. Auiadedl 10, ngumwa: qunasnsal
UWINYIAY, 2556.

- anevdnnindudsssndlne.  aataduluvssmalne.  fiusindsdl 5.
NFANN: AN, 2534,

suImIsLIUsEIAlne. U%’UU@&IﬂNﬁ%’N%ﬁ: uniseuLazUszaunIsalann
Ingaaseghalng. nsaunn: wlauluin, 2544,

- ussun lawdidadng. ngunu-gsnanseuaialnedeuuazudsingm 2540.
N3N @tinfian BrandAgebooks, 2549.

- Uyalf a3z, Aesurenguuneanwazning. Usuusalae Tnlsad ngam.
faindadt 17. NTUNN: LURUARLENT, 2559.

- Unsed Fgygyimaia.  “mstaundanindduvesusunnilyuienaansidoudu
Sygrum s

o

fodunsdraaneileuiunatandnnsndlaeden.” Ine1dnusy
avnvlfaans anslAmans Quaainsalunninendy, 2554

- Unad o1vuena. “vaulun wa waznsUsAulddyadteviu.” Inendnus
USeyaruvndaudin anviondifienans aneliinans Punamnsalunninenay, 2544

- wan wawlndng, UusIEN1s. nsAeguamulnelay 1. ngaunna: Uiy,
2549,

- w1an wawlndng, UusIUNENT. n1sAeguamulvedy 2. nsaunna: Uiy,
2549,



- nan weElnAns wavasa Luees. ATugnakasn sidlaslneaiianganwe.
fuindadt 3. NFANN: FAALIDTY, 2546.

- JuanAsudTwanIuf, Wiz A1asulenguaneudiuLausEniay 1.
NFANNL: Tsefiusifienaussedn, 2456,

- swyiaiengns, wesdunnsdisensuvans. Wawssguidnwaingane
Anunaznguunednde. ngamwe: Ausinanlusunszsrvnumasannteudd
WNTRE SR 4 gauIawnAIUNIINE, 2502).

- 91wyEREngus, wesidiflonsensunans. dinives. nzuas: Tsefailana
ANSTIUEUINS, 2468.

SuTITEd, wize. nwesiadanguuneanvayanfdayan. NN
Isafiuivngaunana, 2466.

- ansanaridseitus (Bu 91gTand), war. nguunsunkaswdvdRaans (ui)
NTUNN: Jeyeya, 2554.

- WyFuUN3 L%mmuﬁaﬁ. “nsufsunguunevesissinalng Faudt wel. 2411
U WA, 2478.” AngrlnusUTgrumUadia @1v13v1UseiRfdans Angonys
A1ERNT IRIAINTAUUNINESY, 2517,

- pmendRdnwnedeen Usun wazUsyiRamans. dufinAarduntualnszen
wasmEd. faniedsd 2. ngamwa: YUY, 2557.

- afld Uiy, 190, ngraneadivagsen. fusiededt 2. nganme: Sy,
2559.

- afld Usluw, 1.5.0. afungusznlanguungunsaswislygnguaneanyue
NSNY. NTLNN: LURUARgANT, 2551,

- 11598 unAVS, UITABNT. AanavdnninduwisUszndlne afin daguy
wazauIAn. NJuNNY: Weddeuaviineusy, 2548.

-Tsuddn @ daau. UszdRarandiasegnalan: anuiatunnni. wlalag
aufa wnses wazAnalng ARy T nawne: lawmudan, 2557.

5040 159, oAyuisugada: n1swisulanvasgsie Uszvidulae uas
¥n. wlalae gn1nsal NMeyadseledu. ngammamIuAs: UAYY, 2553,

- T5UUS WaInIe; UTIABNISLAg Tang LnensAs wazinad NANTaIuLn.
Uszifaansnguunglng. n3unny: i Inendusssumans, 2553,

S99 nwes.  AnaSunenguaneiau. firindadl 6. NTUNN: UAGITY,
2557.

- mifusingal Tandiwug. Aresursanufidesduiisafungraneionyulsiu
NTUNW: Jeyeyad, 2559.



v
(% v

- pfwinsal landwug.  A1eSuledfnssu-degn. ANiATIN 20. nganne:
ey, 2559.

- aFoud e, “Jymanuliauysalvesdygyimatedie.” Inginug
USyayrumndaudio anwndgnlfaans aaslfimans Quiainsalunninendy, 2559.

- dudy auNIUTIVSE.  ATYRvasineadungeATaysen. wivuas: Lsalun
WzIUN3, 2509.

- uane yaduinna.  Useifaansnguanelne. finmindsil 9. NTUNNI:
YUY, 2558.

-Tan $auins.  A1eSuleUszutangvsneunwazwifivd fudiuuTen.
fuindait 13, NFUNN: UAUTIUINNT, 2556.

- AgsAUIEIR, nilaudn. vannguangdnwadyl. nTunny: ssiuiiving
dNWINA, 2464.

- UsEAygiansunig, vians. Anesulengvsneyannday. nTenna: 15aiun
notalny, 2454,

- otiundy Juandand. UsedRenanslan (atuauysad) anngaiiutelani
0. nyanwa: BUIngY, 2554.

- BYATANIUNTZIIVN NG IA1EATID1TE A5. 180 WEIQNY. NTHNN: UNS
N, 2523.

- 9naw wirauIL. Uszdfardansnguuiedisussma (1na). wszuas:
agmamsaimﬁmmé’waUlﬁﬁmﬁaimﬁwﬁlwEJ"’J’wmmﬁszj, 2514.

- 1on dmsngTann.  ussendund vssenAuia uazauiuiinvaude
A9ANVBIUTTEN. NFUNN: FTNRLNLIPUAINTAUNTINGRE, 2548.



‘doyoyraadidudanyoyn”

“Pacta sunt servanda’




NEER

ArtofStudio.com

Cosplay and Copyrights Law

msiicdimenoaiwagia:nnHUIEaIENS

Bhunyanutch Kanjananon



“ | disapprove of what you say, but
| will defend to the
death your right to say it ”

2118310\




Cosplay and Copyrights Law

N1suAINEAREWAS AN ML AVEANS

Bhunyanutch Kanjananon
UYNBIYY NIEYIUIUUN

1. Introduction

It takes time as well as exceptional creativity and imagination in order to
produce unique cartoon characters or designs which capture fame and
outstand among others in today’s decidedly competitive market. The
popularity regarding these cartoons and animated characters became vastly
popular and adored by consumers consequently, their fans start to host events
and fairs to mimic and role-play their desired characters, as to dress, wear
make-up or/and accessories replicating anime, cartoons, movie or video games
characters distinctive features; this can be known as ‘costume play’ or in short
“cosplay”.

Cosplay has been known as the 1990s evolution, despite the pleasure
of cosplay just for personal entertainment, national and international cosplay
competition are also being organized. Adding on to this, there are numbers of
cosplay social networks such as website and fan page which are gaining
aggregate fame; in addition, the cosplay industry has been enrooted as a part
of the people’s culture in many parts of Europe and Asia specifically in
countries as Japan and Thailand. As the admiration of cosplay escalate,
arguments from copyright owners, authors, fans and critiques also risen. The
debate predominantly implicate the equilibrium between the two equally
important rights: ‘freedom of speech and copyright law’."

Initially, this article will examine the classification of copyright law and

copyright owners’ exclusive rights; furthermore, chapter one will clarify

"LLB. (second-class honours) Mae Fah Luang University, LL.M. in Intellectual
Property Law (with Merit) University College London (UCL), Mae Fah Luang University Law
lecturer

" Lionel Bentley and Brad Sherman, Intellectual Property Law, (Oxford University
Press, 2014), p. 31.



dissimilarities between moral rights and economic rights. The following chapter
will offer an introduction of the Thai Copyright law infringement exemptions in
section 32 of the Thai Copyright Act 1994 (herein after the Thai Copyright Act).
The third chapter will illuminate copyrights in cartoon characters and costumes
and how will this associate with the debate of copyright law infringement and
its exceptions. Then, | will give a brief conclusion as well as propose a solution
to give a balance between the two previously mentioned rights; ‘freedom of

speech and copyright law for cosplay’.2

2. Chapter 1 Clarification of the dissimilarities between moral rights and
economic rights will be included

Let me first provide you a brief introduction of what is ‘copyright law’,
the definition of copyright has been given in section 4 of the Thai Copyright Act
1994 that ‘copyright is an ‘exclusive right’ that the law warrants to do any act
with respect to the work made by the author’ in order to give an automatic
protection to (does not need to be register to receive protection unlike
trademarks and patent) guard expression of ideas in cultural goods3 listed in
section 6: this includes, literary, dramatic, musical, cinematographic, artistic,
audiovisual, sound recordings, broadcasts, and scientific vvorks.4 Numbers of
debates argue why it is essential for the mentioned intangible properties to
have the privilege of being shelter by copyright law; opinions indicate that
copyright recognizes the author’s natural right which is a correct manner under
the principle of natural justice. Adding on to this under the theory of cultural
argument, others believe that copyrisht works impact greatly to the
development of the social culture therefore, it is essential to warrant
protections for these rights. Yet, some claim that copyright law acts more as a
reward that the law confers for authors as an action of gratitude since these
work had to be invested it is a usual thought for authors or creators to at least

receive some advantage in return; this is based from an economic argument.

* Ibid.

’ Aorapan Panutputtana, The Explanation of Copyright Law in Thailand,
(Nititham, 2010), p. 39.

* The Thai Copyright Act, Section 6



Setting aside the three previously mentioned theory of being fair or good, the
fourth argument sees that copyright law acts as an ‘incentive’ for authors and
creators to generate works, this argument view more towards the public
remunerations rather than the authors or creators interests and benefits under
the social argument.5 Though critiques have different view on why it is
significant of copyright law nevertheless, they all come to a uniform inference
that copyright law is desirable and essential.

Section 15 of the Thai Copyright Act elucidate that what doings are
considered as authors exclusive rights; this includes, the rights to reproduce,
distribute, rent, lend, perform in public, communicate to the public, make an
adaptation as well as to authorize others for the mentioned oloing.6 If the
copyright owner does not give a consent, any of the doings mentioned in
section 15 will contribute to an ‘infringement’. Copyright Infringement can be
seen as a restriction to another equally significant right ‘freedom of speech’ as
the public apprehension however, it is important to create a balance between
these two respectively vital rights. Consequently, responsibilities fall on the
shoulders of the copyright infringement exemptions which will be debate in
greater details in the subsequent chapter.

When a work is eligible under copyright law, two distinct privileges that
copyright law offers are economic rights and moral righ‘ts.7

Moral rights are rights which aim to shelter non-economic interests of
the author, commissioner or director of the copyrighted work as fame and
recognition, moral rights may include the right to re-call, the right of paternity,
the right of divulgation and the right of integrity while the sub-categorized rights
may differ from country to country. While Article 6bis of the Berne convention
acknowledges moral rights and the member states were guided to follow”.

Subsequently, section 18 of the Thai Copyright Act recognizes this right and

° Chaiyot Hemarachata C, Principle of Intellectual Property Law in Thailand,
(Nititham, 2016)

® The Thai Copyright Act, Section 15

" William Cornish, David Llewelyn and Tanya Aplin, Intellectual Property; Patents,
Copyright, Trademarks and Allied Right, (Street & Maxwell, 2013), 12.02

® The Berne Convention, Article 6bis



virtually duplicate article 6bis under the topic of author’s integrity and
attribution.”

Economic rights primarily target to shield commercial and financial
benefits when once a work is eligible to gain protection, exclusive rights
(section 15) will be granted to authors/copyright owners. This phase is when an
intangible property gain a tangible value as exclusive rights warranted include
sales of the work, its copies, license, mortgage and assignments which
attentions predominantly on capital gain and profitable interests rather than

appreciation which has already been sheltered under moral rights.

3. Chapter 2 Thai Copyright Law infringement exemptions

As formerly stated that once a work qualifies to obtain copyright
protection and exclusive rights are granted to authors or copyright owners, a
violation of the rights mentioned in section 15 of the Thai Copyright Act will
contribute to an infringement.10 However, the law provides what is recognized
as users’ ‘breathing space’ to consume these works; this can be acknowledged
as fair dealing in certain jurisdictions and fair use in others. Even though fair use
and fair dealings are both infringement exceptions but please note that they do
not alternate for one another. One may say that fair dealing (United Kingdom
Scheme) has a ‘rigid’ structure which gives the privilege of simplicity but it can
also be perceived as outdated, as in order to gain the exception under the fair
dealing the use must be listed in the ‘permitted category’“, in addition it also
has to be adequate under the test of being ‘fair’. While, fair use (United States
Scheme) is known for its ‘flexibility’ when it only needs to satisfy the four-
factor tests but the scope of protection is left open-ended and is not restrained
by the ‘permitted list’; as a result, this leaves room for innovative e><ceptions.12

The blueprint of the Thai Copyright Law was based from the United

Kingdom copyright law, when copyright infringement exception imitated section

’ The Thai Copyright Act, Section 18

1 Panutputtana (nd), p. 125.

! Bentley and Sherman (n1), pp. 221-223.

? Gluseppina D’Agostino, “Healing Fair Dealing- A Comparative Analysis of
Canada’s Fair Dealing to UK Fair Dealing and US Fair Use” (2008) 53 McGill Lj 309



2 (1) of the UK Copyright Act 1911 and first appeared in section 20 (Thai Act of
Protection of Literary and Artistic Works 1931), in 1979 the term ‘fair dealing’
was removed from the written law however, the permitted list remains. As a
result, this forms massive obscurity for law users whether the Thai copyright
exemption will be considered under the ‘fair use’ or ‘fair dealing’ approach.13
Later on, two main modifications had been made to the Thai Copyright
Act, this includes two conditions which have been inserted to section 32
paragraph 1 (these two pre-conditions are 1. “which does not conflict with
normal exploitation of the copyright work by the owner of copyright” 2. “does
not unreasonably prejudice the legitimate rights of the owner of copyright shall
not be deemed an infringement of copyright”)14 which are identical to article 9
(2)” of the Berne Convention second and third steps of the three-step test and
article 13" of the TRIPS agreement. In addition to this, non-commercial
purposes was added to section 32 (1) and (7). These changes were made to
imply with the TRIPS agreement in 1994 as well as the Berne Convention. Due
to the ambiguity formerly indicated some scholars infer that due to the UK
influence section 32 still follows the United Kingdom fair dealing approach
conversely, other intellectuals indicate that since the term ‘fair dealing’ has
been removed from section 32 and the two pre-conditions had been
introduced, it would suggests that the Thai copyright infringement exception
now is ‘fair use’. However, the Thai IP court diminished this haziness and ruled
that section 32 follows the fair use approach; due to this the exceptions would
varies from a case-to-case basis as long as the use satisfy the two pre-
conditions mentioned in paragraph 1 of section 32 of the Thai Copyright Act,
this means the pre-conditions can be used independently from the permitted

list in paragraph 2.

> Jirasak Rodjun, Copyright: Copyright Law and Enforcement for the
Exploitation of Copyrightable Work, (Winyuchon 2012), p. 115.

“The Thai Copyright Act, Section 32

" The Berne Convention, Article 9 (2)

“ The Trips agreement, Article 13



The DIP'" soon issue a manual which help escort the measurements of
tests for these two-pre conditions since there were immense doubt and
ambiguity for users however, the manual released remained as a guideline and
not restrained users to them since this guideline has not yet been
implemented as a law. The reason that law users are confused is because even
though Thailand has followed the fair use approach alike the United States but
there has not yet been a ruling where the tests of what is fair was used along
with these conditions as what is the measurements of fairness. = Unlike the
United States which clearly states that the test of ‘fair use’ is the four factor
test which requires to cogitate 1) the purpose and character of use 2) the
nature of the copyrighted work 3) The Amount and Substantiality of the Portion
Used in Relation to the Copyrighted Work as a Whole 4) The Effect of the Use
upon the Potential Market for or value of the Copyrighted Work."

4. Chapter 3 So, Is Cosplay legal?

Afore examining whether it is legal to cosplay or not firstly, we need to
question whether the cartoon character/anime which is being cosplayed is
eligible under the protection of copyright law? (this means that the work had
satisfied requirements stated in the CDPA in section 6 and 8)20 or is the work
‘still” entitle under the fortification of copyright law? In the case of ‘still entitle’
under the protection of the law means the character may have been protected
by copyright a hundreds and hundreds of years ago but is ‘no longer’ being
protected by copyright. As section 19 of the Thai Copyright Act has
undoubtedly stated the period of time that the work will be sheltered under

copyright law, if the time mentioned in section 19 elapsed, the work will be

Y Department of Intellectual Property (DIP), Guideline for fair use in educational
purpose [Online], 5 May 2018. Available from https://ams.kku.ac.th/asset/file/9.doc

® ThaiLawForum, Copyright Exceptions for Research, Study and Libraries in
Thailand: What Should be developed and Reformed in Order to Improve the
Copyright Protection Regime [Online], 8 May 2018. Available from http://www.thailaw
forum.com/copyright-exceptions-for-research-study-and-libraries-in-thailand-what-should-
be-developed-and-reformed-in-order-to-improve-the-copyright-protection-regime/

v D’Agostino (n13)

2 Panutputtana (nd), p. 127.



considered as ‘in the public domain” and will no longer be secured by
copyright. Secondly, we need to consider whether the use (cosplay) violates
that copyright owner exclusive right previously states in section 15 which will
contribute to an ‘infringement’? The use would, since cosplay is considered as
reproduction and adaptation of the copyrighted work. Thirdly, will cosplay be
able to argue its use under the copyright infringement exemptions in section 32
of the CDPA? When cosplay can be used in numbers of ways and since the Thai
copyright exception is no longer a ‘fair dealing’” approach which does not rely
on the exhaustive list given in section 32 paragraph 2 yet rather examine two
pre-conditions stated in paragraph 1. As formerly said the exception would vary

from case-by-case basis.

i) Regarding Non-Commercial Cosplay fans gatherings

Since Marvel had just released their sci-fi movie and there is a massive
fan base of marvel characters which include the avengers, Batman, Superman,
Wonder Women and other heroes. | would like to choose ‘Batman’ as my
example. Taking the first question in for consideration because Batman satisfies
the queries, the work qualifies as to be protected by copyright with the
character’s unique black body suite, black bat face mask and the logo
‘Batman’ at the back of the black coat and the work is still being protected
within the time frame of protection. However, when dressing up (cosplaying) as
‘Batman’ without receiving a permission from the copyrisht owner could
contribute to an infringement (according to section 15 of the Thai CDPA)
however, since the use is purely ‘non-commercial’ as well as it could possibly
be claimed under ‘personal use’ for individual fans who love Batman. | believe
that users will be able to make their claim under the copyright infringement
exceptions in section 32 because their use satisfies the conditions mentioned in
paragraph 1.

ii) Regarding Cosplay clothing industry for commercial purposes

In this case, the use immensely differs from the use stated in i) which is
cosplay for personal use and personal entertainment for fans gatherings. Please
highlight the word ‘non-commercial’ in i), which is the spiraling point
concerning uses in i) and ii). When the use of cosplay in ii) regards mainly on
the clothing industry that aims to produce ‘mass production’ of cosplay

costumes. The target of which is to gain financial income from those dedicated



fans who want to dress like Batman. As a result, one can easily see that without
the copyright owner permission or license this use will not be a ‘fair use’, and
will not be able to claim its use under section 32 of the Thai CDPA as it will not
be able to satisfy section 32 paragraph 1 in any of the two conditions.”"

iii) Regarding Cosplay competition

Cosplay Competition gets complicated when the analysis needs to
evaluate diverse crowds of users; the first crowd is the people who hosts the
competition itself, if their aim is to receive capital gain from sponsors then the
use will expect to contribute an ‘infringement’. In contrary, if the target is not
to gain commercial benefits yet for personal entertainment then it is likely to
be reflected as a fair use under section 32. Comparable explanation applies to

the fans who join these cosplay competition.22

5. Conclusion

In conclusion, it takes a lot of time, effort and hardship to create
something creative, exceptional and original, not only cartoon characters but
also other qualified works in the fields. | believe it is vital to respect these rights
which the law grants to authors and copyright owners, at the same time; it is
also important for users to be able to consume these cultural goods. The law
tries to balance two parties interests through section 32 of the Thai CDPA
“copyright infringement exceptions”.

Cosplay is something close to reach for teenagers nowadays, just a click
on a webpage or a search engine, numerous cosplay groups and events can be
found. It is something that one may not think that it could possibly be ‘illegal’
yet, it could. Uses of works must be used inadequate within the boundaries
and conditions stated. As explained ordinary cosplay for personal

entertainment will not likely to cause you a law suit however, organizers or

2 Wisit Sipibul, Thai Copyright Explanations and Rulings, (Tipada, 2005), p. 79.

# Prepanod Nainapat, Understand the fundament of Copyright Law from the
BNK48 incident [Online], 7 May 2018. Available from https://thematter.co/rave/license-is-
all-around/43988



companies who are looking to host cosplay competitions or manufacture

cosplay clothes are under different positions and terms.”

2 Supid Praneedpalakrung, Copyright Case, (Athataya Millennium, 2005), p. 57.
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* Article 12 Directive 95/46/EC “Member States shall guarantee every data subject
the right to obtain from the controller: (...)

(b) as appropriate the rectification, erasure or blocking of data the processing of
which does not comply with the provisions of this Directive, in particular because of the
incomplete or inaccurate nature of the data;

(c) notification to third parties to whom the data have been disclosed of any
rectification, erasure or blocking carried out in compliance with (b), unless this proves
impossible or involves a disproportionate effort.”

> Media Laws, “The Codification of the Right to be Forgotten in the Digital Era:
From Directive 95/46/EC to the General Data Protection Regulation” [Online], q" April 2018.

http//www.medialaws.eu/the-codification-of-the-right-to-be-forgotten-in-the-digital-era-

from-directive-9546ec-to-the-general-data-protection-regulation

° European Commission, “Proposal for a Regulation of the European Parliament
and of the Council on the Protection of Individuals with Regard to the Processing of
Personal Data and On the Free Movement of Such Data”, 2012/0011 (COD).
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data-protection/files/factsheets/factsheet data protection en.pdf

® “Press release No. 70/14 (Judgment in Case C-131/12)” [Online], 5" April 2018.
https://curia.europa.eu/jcms/upload/docs/application/pdf/2014-05/cp140070en.pdf
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ien) Report, Maritime Delimitation and Territorial Questions between Qatar and
Bahrain Case, (Jurisdiction and Admissibility), (1994).
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“The law likes the traveller

must be ready for the morrow

It must be ready for the principle of growth ”
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Intellectual Property Cooperation in the ASEAN Economic Community
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David L. Blenkhorn, Competitive Intelligence and Global Business,
(Greenwood Publishing Group, 2005), p. 137.
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tratop_e/trips_e/ldc_e.htm

‘ WIPO, Myanmar: Patents and Designs (Emergency Provisions) Act of 1946

[Online], 1 May 2018. Available from http://www.wipo.int/wipolex/en/details.jsp?id=6177
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1. Introduction

At the Seventeenth Meeting of the Conference of the Parties (‘CoP17’),
Thailand was listed as one of nine countries of secondary concern by the
Standing Committee of the Convention on International Trade in Endangered
Species of Wild Fauna and Flora (‘CITES’) and has to prepare national ivory
action plans (‘NIAPS’).l In order to strengthen regulations of the trade in ivory
and challenge the illegal ivory trade, Thailand, as a member State of CITES,2
has an international obligation to eliminate illegal trade in ivory, including

providing effective actions dealing with such situations.

2. CITES and its Protections against the Illegal Ivory Trade

To reach an effective analysis on Thailand’s implementation under
CITES, it is important to first provide an overview of CITES, which is the key
player dealing with the control of the trade in endangered species of plants
and animals. Then, this section identifies the significant role of CITES in
combatting with the illegal trade of ivory in particular, discussing the NIAPs for

some member States.

" Intern (Max Planck Institute for Comparative Public Law and International Law);
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2.1 CITES: An Overview

With a determination by member States to protect endangered species
of flora and fauna from extinction, the CITES draft was adopted in 1963 at the
7" General Assembly meeting of the International Union for Conservation of
Nature (‘lUCN’), followed by the official text on 3 March 1973.” To understand
CITES, the following points need to be briefly introduced: its administrative
apparatus, Appendices, exemptions, compliance, enforcement and its
relationship with other treaties.

Regarding its administrative apparatus, CITES consists of a number of
important organs, especially the Secretariat, the Conference of the Parties
(‘CoP’), the Standing Committee, as well as the Management and Scientific
Authorities. While the Secretariat mainly prepares meetings, reports and
resolutions, the CoP takes a lead role in meeting every two or three years for
amending the list of Appendices in order to enhance the strength of the
Conven‘tion.4 Due to the size of the task of the CoP, Standing Committees have
been formed to address specific issues.” Last, every State party has obligation
to nominate Management and Scientific Authorities to implement CITES
eﬁ‘ectivety.6

As mentioned earlier, the Appendices are continually reviewed by the
CoP. If listed, State parties should also implement such a list in national
legislation or regulation regarding the trade in the listed species.7 Members of
the Llist of species under Appendix | and Il might be added or removed in
accordance with the guideline proposed by the Bern criteria, which was

replaced by Fort Lauderdale criteria when the CoP raised the important of

> CITES (signed 3 March 1973, entered into force 1 July 1975) 993 UNTS 243; first
amended 22 June 1979 (entered into force 13 April 1987) and second amended 30 April
1983 (no entry into force), CITES, ‘What is CITES?’ <https://www.cites.org/eng/disc/what.
php> accessed 15 March 2018; Philippe Sands and Jacqueline Peel, Principles of
International Environmental Law (Cambridge University Press 2012) 472.
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Wildlife Law (Cambridge University Press 2010) 488.

* Ibid, 490.
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precautionary principle.8 Appendix | includes all threatened species with
extinction, which ‘are or may be affected by ‘trade’;9 the trade in these
specimens is thus strict and only allowed under exceptional circumstances. The
scope of species provided under Appendix Il is broader and less strict than
Appendix | because it includes all species that have or seem to have potential
to be threatened." There is also another Appendix, Appendix Ill, which covers
all species proposed by States parties in order to preserve and control them in
trade.”’

CITES also has several exemptions to trade provisions. For example, a
permit is not necessary for the transit or transhipment of specimens in a party’s
jurisdiction if they are under the control of customs,12 pre-Convention
specimens,13 specimens that belong to personal owners,14 captive-bred
specimens15 and specimens for scientific purposes.16

With regard to compliance, every CITES organ, including the Standing
Committee, the CoP and the Secretariat, take an important role in guaranteeing
compliance with international obliga‘tions.17 While the Standing Committee
monitors and assesses compliance, information verification and advice to the
parties,18 the CoP, on the other hand, reviews decisions proposed by the
Standing Committee and introduces policy direction on compliance.19 The

. . : 20
Secretariat then supports the CoP’s role concerning compliance matters.
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However, CITES cannot be effectively operated without enforcement by
its parties. This can be done under the scope of a national or regional
perspective. For example, within the Association of Southeast Asian Nations
(‘ASEAN’), there is a regional programme called the ASEAN Wildlife Enforcement
Network, established in 2005, aiming to strengthen the cooperation in legal
enforcement of CITES among ASEAN countries.”” Even though there have been
several attempts to comply with CITES rules, the CoP still believes that many
parties face challenging difficulties in enforcing this process, because
approximately two-thirds of the parties are developing states.”” The CoP thus
decided to provide some additional funding for such States.”

Thus in summary, CITES has its own system, which needs cooperation of
every single organ, namely the Secretariat, the CoP, the Standing Committee
and the Management and Scientific Authorities, as well as collaboration from
State parties in order for effective enforcement.

2.2 Enforcing CITES to Combat Illegal Trade in Ivory

Initiated by Resolution Conference 10.10 (Rev. CoP15), the national ivory
action plans (‘NIAPs’) were concretely formed at the sixteenth meeting of the
CoP in 2013 by the recommendation of the Standing Committee.” The NIAPs
are practical instruments used by some States parties to the CITES in order to
enhance the restriction of the elephant ivory trade and to combat illegal trade
in ivory.25 The Plans are amended in accordance with CITES Standing
Committee recommendations, together with the information collected by the
Elephant Trade Information System (‘ETIS’), the monitoring system under the
CITES.

' ASEAN Ministers, ‘Joint Press Statement of the ASEAN Ministers Responsible for
Implementation of CITES’ (Bangkok, 1 December 2005).

# CITES, Resolution Conf. 3.4.

# CITES, Resolution Conf. 11.3 (Rev. CoP14).

# CITES, ‘Report of the Sixteenth meeting of the Conference of the Parties on
Monitoring of illegal trade in ivory and other elephant specimens’ CoP16 Doc. 53.2.2 (Rev.
1) (Bangkok, 3-14 March 2013) 1.

2 CITES, ‘CITES National Ivory Action Plans’ <https://www.cites.org/eng/niaps>
accessed 18 March 2018.



According to the NIAPs, along with analysis by the ETIS there are also
evaluations, resulting in three groups of countries: Parties of ‘primary concern’,
Parties of ‘secondary concern’ and Parties of ‘importance to watch’. The
Parties of primary concern consist of countries that have roles as a source,
transit or destination country of illegally traded ivory.26 The Parties in this
category, most affected by the illegal trade in ivory, are presumed to
participate in the NIAPs process, which requires a State to prepare five-pillar
structure, including: (i) legislation and regulations, (i) national-level enforcement
action and inter-agency collaboration, (i) international and regional
enforcement collaboration, (iv) outreach, public awareness and education, and
(V) reporting.27 On the other hand, the Parties of secondary concern, consisting
of parties markedly affected by illegal trade in ivory, are not presumed to need
to participate in the NIAPs process, while the Parties of importance to watch,
affected by illegal trade in ivory, are not recommended for participation in the
NIAPs.

During the first two years of the NIAPs programme, eights countries were
listed as Parties of ‘primary concern’, China, Kenya, Malaysia, the Philippines,
Thailand, Uganda, the United Republic of Tanzania and Viet Nam. At CoP17,
some countries, such as Thailand and the Philippines, were moved to lower
categories because of their adoption of enforcement in accordance with the
NIAPs guidelines.z9 However, there was also one country moved to a higher
category, namely Cambodia, moved from the Parties of ‘importance to watch’
to the Parties of ‘secondary concern’ as assessed by the ETIS.

At the latest meeting on the NIAPs, the CoP17 adopted Guidelines to
the NIAPs process, which expects the Secretariat to begin the reviewing process
of new countries on the list and asks these countries to submit relevant

information to the CITES Standing Committee.” The Standing Committee also

% CITES, ‘Introduction: Parties of ‘primary concemn’ <https://cites.org/eng/prog/
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clarified the three categories of the ETIS and provided new names for NIAP
categories to ‘Category A Parties’ (former the Parties of ‘primary concern’),
consisting of Parties most affected by illegal ivory trade; ‘Category B Parties’
(former the Parties of ‘secondary concern’), consisting of Parties markedly
affected by illegal ivory trade; and ‘Category C Parties’ (former the Parties of

‘importance to watch’), consisting of Parties affected by illegal ivory trade.”

3. The Illegal Ivory Trade in Thailand and its Background

This section introduces some relevant facts of the elephant ivory trade
in Thailand by illustrating the history and current situation of the illegal ivory
trade in the country. Then describes international obligations under CITES
concerning trade in ivory that Thailand should respect. Finally analyses Thai
domestic laws, policies and actions concerning the ivory trade, including
national implementation through some cases in Thai domestic courts.

3.1 History and Current Situation of Illegal Ivory Trade in Thailand

According to the ETIS report in 2013, Thailand has been listed as one of
the Asian elephant range States.” Even though the rate of ivory seizures was
ranked the fourth largest by weight value among the parties, there were only
11 reports on ivory seizure information to the ETIS since the Cop9.” However,
Thailand has been reported by others about ivory seizures in the country,
which have been estimated as four times as many seizures as reported in the
national reports.35 Moreover, there was also a report by the Rule of Law Index
by the World Bank that there was a lack of effective law enforcement in
Thailand towards the illegal trade in ivory, resulting a growing number in ivory
seizures, about 8.3 tonnes of ivory.36 Furthermore, approximately 77% of the

illegal ivory trade was indicated as attributed to Thailand.”” This made Thailand

* CITES, ‘Sixty-ninth meeting of the Standing Committee on National Ivory Action
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at the top of all parties in terms of worst compliance with regulation of
domestic ivory markets.

lvory products are imported into Thailand as cargo with poor
enforcement of the domestic market. Even though Thailand has the
Commercial Registration Act BE 2499 (1956) that requires every retailer,
wholesaler and carving business to register under domestic law, the law was
rarely enforced; only 67 traders were regis‘tered.38 With regard to the raw ivory
trade, all products are required to be authorised at the Department of
Livestock Development, the Ministry of Agriculture and Cooperatives, but there
was no information on specific descriptions, such as weights and origin.39 To
solve such problems, Thailand passed a Ministerial Order of 5 March 2009 to
identify records and documents relating to trade in ivory for inspection.40 This
led to Thailand listed as a Party of ‘primary concern’ at the end of the CoP16.

With the achievement of the control of ivory trade by Thailand,
Thailand was moved from the parties of ‘primary concern’ to the parties of
‘secondary concern’ at the Cop17." Thailand provided an active plan in
combating illegal ivory trade, resulting in a country of non-destination of large-
scale ivory seizures.”” Since the 2013, there have been an increasing number of
lecal enforcement actions, amendments to domestic laws and non-
governmental organisations (‘NGOs’) supporting the compliance of CITES rules
in Thaitand.43 Further information on how Thailand has implemented CITES in

relating to illegal ivory can be found in Section 3.3.
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3.2 Thailand’s Obligations under CITES

As a State party of CITES since 1983, Thailand has obligations to respect
and implement the Convention at both the international and domestic levels.
This includes implementation by developing national legislation and complying
with decisions and recommendations provided by the CoP and the CITES
Standing Committee. According to the Convention, in the relation with illegal
trade issue Thailand has an obligation to prohibit trade in specimens, including
illegal trade in elephant ivory.44

According to the Resolution adopted by the Tenth meeting of the CoP
with latest amendment at the CoP17, the illegal trade in ivory issue was
considered as one of main challenges, and Thailand, as a CITES party and listed
party of primary concern at that time, has oblications to prepare a NIAPs.” Even
though Thailand is moved to a better position now as a party of secondary
concern in accordance with the ETIS report at CoP17, Thailand still has
obligation to implement the NIAP under the CITES framework.

According to the Annex 3 to Resolution Conf. 10.10 (Rev. 17) on Trade
in elephant _s/:)ecimens,46 Thailand should follow the five-step guidelines
proposed by the CoP as follows. Step One, Thailand has obligation to
participate in the NIAPs process and develop a Plan to submit to the CITES
Standing Committee.”’ Step Two, with regard to the development of the Plan,
Thailand should develop at least an adequate Plan, consisting of specific issues,
the five-pillar structure (i.e. legislation and regulations; national level
enforcement action and inter-agency collaboration; international and regional
enforcement collaboration; outreach, public awareness and education; and
reporting), and a clear outline with a proposed timeframe to the achievement
of the implementation and measures to solve problems.48 Step Three, the
Secretariat, along with experts, will assess the NIAP to approve or suggest

amendments to it." Step Four, Thailand should submit the progress reports
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regarding the national implementation under the NIAP action to the Secretariat
90 days in advance of each meeting of the CITES Standing Committee.” And
Step Five, the Secretariat will consult with the experts to consider all NIAP
actions by Thailand in order to remove Thailand from the list”" This is a
summary of five processes adopted by the CoP to CITES, however, to achieve
each step and comply with each NIAP takes time. It is clear that Thailand is on
track to implement the NIAP and other obligations under CITES, but the process
is still incomplete.

3.3 Thai Laws, Policies and Actions concerning the Ivory Trade

After the establishment of the CITES Management Authority by the Thai
Cabinet Resolution regarding the Thailand Ivory Action Plan to combat with
seizure of illegal ivory, promulgated on 16 September 2014, Thailand first
submitted a progress report on the implementation of NIAP to the CITES
Standing Committee in 2015.” Regarding implementation, Thai actions can be
classified into five categories: the enactment of legislation and regulations, the
establishment of a registration database system, supervision and law
enforcement, raising public awareness and evaluation and moni’toring.53

Thailand passed new laws and amended several existing ones to
strengthen the control of domestic trade in ivory. For the core enactment,
there is a new law called the Elephant Ivory Act B.E. 2558 (2015), which aims to
control the number of possession, trade, import and export, and other
transactions of domestic elephant ivory.54 There are obligations for ivory owners
to register their ivory products and fines and imprisonment penalties if there is
trade, import or export of ivory without permission. Other significant laws are
the amendment to the Beast of Burden Act B.E. 2482 (1939),55 and the Wild

* ibid.
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Animals Reservation and Protection Act (No. 3) BE. 2557 (2014).” The
amendment includes the protection of ivory and other ivory products of African
elephants as a protected species under the law and increasing penalties of
both fines and imprisonment.

With regards to the establishment of ivory database system, Thailand
has improved the registration ivory trade system for all possessions of ivory
products, including those from domesticated and African elephants, those
traded in ivory domestic markets and those confiscated in order to ensure the
effective control and monitoring of the ivory trade. According to the
information provided by the Thai government, about 80% of the accessible
data was added to the online system.57

Regarding legal enforcement concerning the illegal ivory trade, Thailand
initiated the subcommittee on ivory trade supervised by the Deputy
Commissioner of Thailand.” There were 739 trade inspections by 79 police
teams in the country between April and August 2015.” There has been an
increased curbing of illegal ivory trade since then. For example, the rate of
inspection at the borders, sea ports, airport and of postal mail has been
increased. According to a report by the Customs Department, approximately
seven illegal ivory trades were seized and two of the cases resulted in large-
scale confiscations.” Another example can be found from the monitoring of
domestic trade in illegal ivory. There were four cases of illegal trade in ivory by
Thai nationals that were seized by the Royal Thai Police.”’

To combat the problem effectively, Thailand has also raised awareness
among its nationals and tourists through a number of online and offline media
sources. This includes local newspapers, television, social media, public
seminars and signs at public places. One example is a campaign named ‘Don’t

Buy Ivory’, which appeared at several public places, especially airports, border
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areas and tourist attractions.” It is clear that the activity of authorities is not
enough to stop this problem; there is also a need in understanding and
collaboration from public.

Last is evaluation and monitoring. Thailand has provided several
Committees to monitor the improvement of NIAP in Thailand. There was a
record during the first phrase in 2015, where more than 11 meetings were held
to monitor and evaluate the implementation of CITES, including preparing a
progress report to the CITES Standing Committee.”

After the first report to the 66" meeting of the CITES Standing
Committee, Thailand also submitted another two reports to following meetings
of the Committee. There were reports on illegal ivory seizures at domestic ivory
markets and airports in 2016, for exampLe.64 However, the amendment of the
existing laws, such as the Beast of Burden Act B.E. 2482 (1939) has not still been
achieved.”” The active role to combat illegal ivory trade in Thailand has been
increased by the Order Number 60/2559 of the National Council for Peace and
Order (‘NCPQ’) regarding the implementation of comprehensive measures to
address illegal trade in elephants.66 This Order covers elephant ivory as a
product of elephants. From 2016 to mid-2017, six more cases concerning the
illegal ivory trade were conducted and ivory seized by the Department of
Customs, all of which were linked to the smuggling framework of neighbouring

. 67
countries.
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The evidence mentioned above illustrates how Thailand has
implemented and enforced its CITES obligations in relation to the illegal trade
in ivory, but there should be further improvement if Thailand wants to be

withdrawn from the NIAP list, as will be discussed in the following section.

4. Effective Implementation: Withdrawing Thailand from CITES’s Parties of
Concern List

This section recommends four main significant points that might assist
Thailand in being withdrawn from the CITES’s Parties of Concern List, consisting
of legislative reform, law enforcement, public awareness and monitoring and
evaluation. Compared with some successful CITES par’ties,68 such as the
Philippines, China, and Mozambique. This section illustrates how Thailand
should adapt some of their models of others to effectively combat the illegal
trade in ivory sustainably.

4.1 Legislative Reform

As stated in the Guidelines to the NIAPs Process,69 the reform of
national legislation is one of important conditions in developing the NIAP.
Thailand has provided a substantially new law, namely the Elephant Ivory Act
B.E. 2558 (2015)70 and the amendment to the Wild Animals Reservation and
Protection Act (No. 3) B.E. 2557 (2014)" to deal with illegal ivory trade situation
in Thailand. This was a significant change in Thai domestic laws, and it was the
first time that Thailand has specific legislation providing penalties for ivory trade
matters, which was a driving factor that lowered Thailand from the list of
‘primary’ to ‘secondary’ concern countries. However, judging from the report of
ETIS at the CoP16, Thailand still ranked the highest among other countries
concerning the illegal ivory ’trade,72 thus Thailand is still on the list of Parties of

‘secondary concern’.
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With regards to further recommendations, here is what Thailand can do
in order to combat the illegal ivory trade more effectively.

(@) Amendment of the existing laws

There is no need in passing new laws to combat the illegal ivory trade,
because Thailand has already passed a new one in 2015, which covers the
essential aspects of the illegal ivory trade in accordance with CITES. However,
some existing domestic laws are still inconsistent with CITES. For example, the
Beast of Burden Act B.E. 2482 (1939), which Thailand has added to the NIAP
submitted to the 66" meeting of the CITES Standing Committee, has been in a
draft form for a very long time, but the process of legislation is still unfinished.
The proposed draft includes the protection of elephant products, especially
ivory.

Another example can be found in the Customs Act B.E. 2560 (2017).
There was an amendment of the whole structure of the Custom law to comply
with the current situation and international obligation under the CITES,
including the intensity in law enforcement for smuggling, import and export of
illegal products (elephant ivory) and illegal transaction. However, such a law
has maximum penalties that might not comply with the future situation. This
law thus needs continual development and revision.

(b) Subordinate legislation

Passing new acts and amending new laws seems to have been
embraced by Thailand, however, what Thailand should continue to expand is
its role in enforcing such laws. This can be achieved by enacting subordinate
legislation. Taking the Elephant Ivory Act for an example, several categories of
delegated legislation should be available to effectively enforce the Act as soon
as possible, discussed below.

At least three clusters of subordinate legislation should be
implemented. First, there should be at least three Ministerial Regulations. Right
now, there is no explanation of rules, procedures and conditions concerning
the permission, trade and suspension or revocation of permits, which should be
prescribed by reguLation.73 Furthermore, the Act only mentions that an ivory

holder should submit an application for permission of ivory transit, but no
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guideline is available for the import and export or possess for transit of
elephants ivory in accordance with the Ac’t.74 Thus, the Settlement Committee,
by the virtue of the Minister of National Resources and Environment (‘NPE’),
should establish Ministerial Regulations to comply with the Act, as well as the
NIAP submitted to the CITES Standing Committee. Moreover, the Act grants
permission to the Minister to issue the Ministerial Regulation on fees and
execution in accordance with the rate of fees under the armex.75 However, such
a ministerial regulation does not currently exist.

Second, Ministerial Notices should also be enacted. The Minister of NPE
should provide the Notice guidelines to submit applications for possession of
elephant ivory without a commercial purpose.76 This section relates to the
Beast of Burden Act which needs an adoption of its draft amendment in order
to advance the process. Another important example from the Elephant Ivory
Act are guidelines regarding to the notification of the transfer of possession.77
Until now, there have not been any rules available implementing these
obligations.

Third, the Director General of the Department of National Parks, Wildlife
and Plant Conservation should declare its announcements concerning rules,
procedures and conditions concerning the permission of elephant ivory trade
and a list of acquisi’cion.78 Such rules are still in process, even for the principal
Act, which has been enforced since 2015.

(c) Public participation in passing or amending laws

The Philippines, one of the successful CITES parties, moved from the list
of parties of ‘primary concern’ to ‘importance to watch’. The national
government provided several public and national consultations to gain

feedback and comments from various sources. This led to the increase of the
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strength of consolidated legislation of ivory laws, due to buy-in from a variety
of stakeholders.”

The Thai government has focused on the reform of the structure of
ivory law at ministerial level, without providing enough consultation of public
participation. The reason behind this decision can be understandable in the
short run, because Thailand had been listed in the cluster of primary concern
countries. Since holding many consultations or meetings might take a long time,
the government thus enacted the Elephant Ivory Act and other related
legislation to stimulate instant action to combat the illegal ivory trade.
However, there might be gaps in the Act, that Thailand might need to improve.
This can be done in several ways, including arranging public consultations
among stakeholders, providing channels for any entities to give further
recommendations in order to achieve and exit the NIAP.

In summary, legislative reform is one of the guidelines under the NIAPs
to comply with the CITES rules for combatting illegal trade in ivory. Thailand
has initiated several important actions towards legislative reform, however,
there are still ongoing issues that Thailand has to overcome to be able to
withdraw itself from the CITES list as mentioned above.

4.2 Law Enforcement

It was mentioned earlier in a previous section that actions done by
Thailand in combatting with illegal ivory trade includes the establishment of
patrol teams, the Centre for Suppression of Illegal Ivory Trade, as well as a
number of reasonable check points under the supervision of the Royal Thai
Police.” Also, there were many seizures of smuggled ivory at several border
areas. According to the ETIS analysis, if Thailand would like to withdraw itself
from the list, Thailand should adapt its national governance to satisfy two
indicators proposed by the ETIS.

(a) Satisfying World Bank governance indicator for rule of law

" Department of Environment and Natural Resources, Biodiversity Management
Bureau of the Philippines, ‘Third Progress Report on the implementation of the National
Ivory Action Plan based on the template provided by the CITES Secretariat’ SC66 Doc. 29
Annex 7 (15 September 2015).
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The main indicator that the ETIS applies, using cluster analysis, is the
World Bank rule of law indicator. The score ranges from the weakest
governance performance at -2.5 to the strongest governance performance at
2.5.82 In the first analysis (between 2009 to 2011), Thailand scored -0.23, which
ranked as the third weakest governance performance of all clus‘ters,83 while in
the latest analysis (between 2012 to 2014), Thailand did even worse, receiving
the second weakest governance performance of all clusters at 061.%

Scoring higher will raise an opportunity for Thailand to withdraw itself
from the list of the CITES Standing Committee. Regarding the description of the
rule of law indicators, the World Bank considers the rules of society, especially
the quality of contract enforcement, property rights, the police, the courts and
the likelihood of crime and evidence.” In this regard, all perspectives are
current actions that Thailand is attempting to achieve.

In connection with illegal ivory trade under the Elephant Ivory Act, even
though there is a provision dealing with competent officials,86 the
implementation of such a provision has hardly proceeded, however. Regarding
the interpretation of the term ‘competent officials’, the Minister of NPE is in
charge of control of the execution of this Act. Thus, enforcement cannot be
directly done by applying the Act; the Minister of NPE needs to enact
subordinate legislation and other Ministerial policies instead.

For instance, there should be an assignation of the Ivory Settlement
Committee, consisting of representatives of the Attorney General,
representatives of the Ministry of Interior, representatives of the Royal Thai
Police, representatives of the Minister of NPE, as well as representatives of the
Customs Departmen’c.87 This Committee should work as a working group in
collaboration with other governmental and related agencies. Another example

can be found from the execution of the Customs Department, there were 40
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seizures of illegal imports and exports of elephant ivory in violation of CITES in
the 2017 fiscal year.88 While there have been 12 cases of illegal ivory smugsling
in the 2018 fiscal year, which runs from October 2017 to September 2018, this
is only six months into the fiscal year.

The increasing number of ivory seizures does not mean that Thailand
ignores the illegal ivory problems; competent Thai officials try their best in
blocking illegal trade in ivory. Even though the number of seizures has risen, it
is believed that it will decrease soon because of the strictness of law
enforcement by government officials. Thus, the rank of Thailand in the World
Bank rule of law indicator should be better in the near future.

(b) Satisfying law enforcement effort (LE) ratio

Another substantial indicator analysed by the ETIS is the LE ratio. The
score ranges from no law enforcement effort at 0.00 to the best law
enforcement effort, 1.OO.89 Between 2009 to 2011, Thailand only scored 0.23,
which was considered as a very low enforcement of law.” For the next phase
(between 2012 and 2014), Thailand had a better score at 0.43, but it was still
low compared to other clusters.”’

Taking China into consideration, their law enforcement effort ratio
ranked the highest among other clusters.” China put a great deal of
commitment into seizing any illicit elephant ivory in the coun‘try.93 In other
words, China bans both legal and illegal ivory trade in any forms.” Local

factories, including ivory dealers have stopped their business since March 2017,

* Of all 40 cases, the Customs Department seized 510 pieces of elephant ivory.
More statistics are available at http://www.customs.go.th.
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resulting in the ending of the local ivory market in China.”” This is a very big
step for China in its effort to combat illegal ivory trade.

Even by adapting China’s measures in Thailand, it will be quite difficult
to terminate all ivory trade in Thailand. However, Thailand can limit and
control the trade. This may be done in several ways, not only at the ministerial
level but also lower levels, such as the provincial or the practitioner levels.
Local officers should have authority in executing, seizing and assessing
situations without waiting for orders at the executive level. In this regard, the
Controller of the Elephant Ivory Act, namely the Minister of NPE should appoint
competent officials to execute the Act immediately.

In this section it has been explained that being assessed with a higher
score from the World Bank rule of law indicator and the LE ratio will result in
increased opportunities for Thailand to be withdrawn from having to prepare
the NIAP. This should be done by law enforcement, especially at the local
level by decentralising the power of the execution from the Ministry of NPE to
provincial sectors and other related governmental agencies, such as the
Attorney General, the Customs Department, the Royal Thai Police and the
Ministry of Interior.

4.3 Public Awareness

Comparing with other subsections of the NIAP, public awareness seems
to be the most important factor to deal with, because if people recognise the
severity of killing elephants for their ivory, the rate of the death of elephants
would decline. No laws or enforcement would be needed. However, such a
utopia does not exist. Ivory smugsling and illicit transactions continue. Even
though a number of organisations in Thailand have tried to communicate to the
public, ivory traders and foreign visitors on the prohibition of illegal ivory trade,
results cannot be seen concretely. Here are some solutions for public

awareness that Thailand should apply.

95 . . . . .
Fred Kumah, ‘China’s ban on ivory, a new frontier to save our majestic

elephants’ (World Wildlife Fund for Nature, 31 December 2017) <https://medium.com/
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(a) Clarifying key players in ivory trade

Publishing a campaign concerning illegal ivory trade at public spots
might be an outmoded way to combat with the crisis. To effectively raise
public awareness, there is a need in understanding categories of stakeholders in
relation to the ivory trade. Upon observation the problem can be divided into
four groups, which are tourists, ivory possessors, the ivory traders and the
public.

Regarding the first group, the tourists are the first players who are
involved in the ivory trade as a buyer. Several tourists buy craft ivory as a
souvenir back to their own country. The direct solution for these people are
campaigns against the illegal ivory trade at the airports, seaports and borders of
Thailand as well as throughout the country at tourist destinations. Also, the
message in the campaign should be available in various languages, as many
nationalities of tourists travel to Thailand.

The second is the group of the ivory possessors. The background of
these people is their fascination with ivory products. The total ban as in China
might not the best solution for Thailand, but the government should ensure
the confidence to the possessors in order that they respect the Elephant Ivory
Act and register their product with the authorised officials. Thus, the
government can control their resale and distribution more easily.

The next group is the ivory traders. These retailers are inclined to avoid
regulation. According to the Elephant Ivory Act, rules, procedures and
conditions concerning the permission to trade ivory are complex,96 resulting in
small number of permissions. Raising awareness among ivory traders by
persuading them to register for permission to trade should be done in
accordance with the Act. This is very important because the government can
accurately assess the status of the flow of ivory trade in Thailand and the
intensity of the situation on ivory trade.

With regards to the public, the campaign can be achieved by clarifying
the understanding of the illegal ivory trade. This should be done nationwide via

current powerful channels, such as social media, campaign by public figures

% Elephant Ivory Act (n 54), section 4.



(celebrities, scholars, politicians, etc.) or movies that have content regarding the
damages of ivory trade.

(b) Strengthening education

This section has never been considered in any governmental progress
report, however, some successful parties in the list of the parties of
‘importance to watch’ such as the Philippines or Mozambique have included
an education section as one goal in their NIAP. According to both countries,
they provided a substantial number of seminars, conferences and training for
the purpose of knowledge of ivory trade among authorities and related
en’tities.98

Thailand is now focusing on working to stop the ivory trade. Thus, the
government should provide enough educational programmes for competent
officials, ivory traders and processors and the public to gain knowledge of ivory.
Such programmes should include essential topics such as general information
on elephant ivory, domestic and international laws relating to trade in ivory,
law enforcement and other procedures if they face with suspected ivory trade.

To conclude this section, raising public awareness concerning the ivory
trade cannot be operated in the same method for every person. The
government should apply different procedures to each player separately.
Moreover, Thailand should build the knowledge capacity of their people in
order to proceed with the NIAP effectively.

4.4 Monitoring and Evaluation

Even though Thailand has conducted several meetings relating to the
implementation of CITES,99 the number of meetings does not illustrate that
Thailand monitors the problem of illegal ivory trade productively and
adequately. However, to sustain the combat against this illicit trade, there are

some recommendations that Thai government might follow.

4 Department of Environment and Natural Resources, (n 79) 11 and Mozambique,
Implementation Plan for the Memorandum of Understanding (MOU) on Cooperation in the
Fields of Biodiversity Conservation and Management between Mozambique and South
Africa for the Period 2015-2019, Table 1, 23.

98 .
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(@) Collaboration of government agencies, NGOs and related
organisations

Establishing several committees to monitor and evaluate illegal ivory
trade situation in Thailand is a useful initiative; however, the components of
committees should consist of suitable diversity of actors, not only government
officials but also civil society sectors and NGOs. Thailand has partially fulfil this
recommendation in providing for the collaboration of NGOs, such as the WWF-
Thailand and the TRAFFIC Southeast Asia.

As Thailand mentioned in its first NIAP progress report, Thailand
established four sub-committees for the implementation of the NIAP, the sub-
committee for rules and regulations, sub-committee for ivory registration
system, sub-committee for law enforcement and sub-committee for public
relations. However, these sub-committees only involve the participation of
government agencies, such as the Department of National Parks, Wildlife and
Plant Conservation, the Department of Customs and the Royal Thai Police, and
there is no component of non-governmental entities. It is true that government
is in charge and takes control of the execution of programs against the illegal
ivory trade, but some tasks might also need the cooperation of non-
governmental agencies.

For example, in terms of the sub-committee for ivory registration
system, such online system might be done better by outsourcing to private
organisations. In this regard, the competent officials can monitor their work and
have more time to focus on other tasks. Another sub-committee that might be
led by non-governmental agencies is the public relations. This task needs
collaboration from every sector, especially civil society, such as NGOs, social
groups, youth groups, communities and academic institutions.

(b) Specific timeframe for meetings

The frequency of monitoring and evaluation is also important. Thailand
has arranged a significant number of meetings of committees and sub-
committees to evaluate the situation and prepare progress reports to the CITES

Standing Committee. However, to increase the efficiency of the monitoring and

"% Thai Cabinet Resolution regarding Progress Report in Accordance with the

National Ivory Action Plan on 8 September 2015.



evaluation, all level meetings should be provided at appropriate times. This
might be achieved with a three-stage approach: short term, middle term and
long term.

For ministerial level meetings, the meeting should be set as a long-term
meeting in which the committees meet every twelve months. The ministerial
meetings are conducted for the purpose of monitoring of lower-level meetings
and authorising competent personnel at the department and practitioner
levels. While in the department level, chaired by Director General of related
departments, the meeting should be set as middle-term meetings in which
committees meet every six months. The competency of the committee should
be more specific and less policy-related than the ministerial meeting.
Furthermore, the working level meetings should be set as short-term meetings
in which the committees meet every one to three months. The practitioner
level can meet more frequently depending on the urgency of ivory trade
matters. The model, however, is flexible and should adapt to the situation
appropriately. The suitable number of meetings might effectively and
systematically assist monitoring and evaluating.

Thus far, this section has shown that monitoring and evaluation is very
important in the implementation of the NIAP combatting with illegal ivory
trade. However, there is a need for collaboration from every sector in Thailand,
not only the government. Also, the administration of organising meetings
properly should be another concern. The ministerial level meeting should not
be held too often, while the officers at the department and practitioner level

may arrange more meetings to effectively achieve their goals.

5. Conclusion

The crisis of illegal ivory trade is one of the significant problems
challenging our world in this era. The number of elephants killed for their ivory
is increasing every year. Thailand, considered as a hub of illegal ivory transit,
has been listed as the party of concern by the CITES Standing Committee and
has had to prepare a NIAP to combat illegal trade in ivory. Even though
Thailand has been moved from the country of ‘primary concern’ category to
‘secondary concern’ category, there is still a need in improving itself so as to

be totally withdrawn from the list. This includes legislative reforms, improved



law enforcement, more ways of raising public awareness and monitoring and

evaluation, recommendations for which are described above.
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1. Introduction

The global public interest in outer space is recognized by the Treaty on
Principles Governing the Activities of States in the Exploration and Use of Outer
Space, including the Moon and other Celestial Bodies 1976 This Treaty is very
often perceived as the “constitution” or “Magna Carta” of the international
legal regime all of the outer space activities. In Accordance with the Outer
Space Treaty, any area of outer space, including the moon and other celestial
bodies are the province of all mankind, states cannot appropriate by claim of
sovereignty, by means of use or occupation, or by any other means. Humanity
has a freedom to explore, access and use for the peaceful purposes without
any kind of discrimination, on a basis of equality and in accordance with
international law, and there shall be free to access in all areas of celestial
bodies. Furthermore, the exploration and use shall be carried out for the
benefit and in the interests of all countries, irrespective of their degree of

economic or scientific development.
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In 2015, The United States of America adopted The United States
Commercial Space Launch Competitiveness Actz, which recognizes the rights of
United States citizens to engage in commercial exploration for and commercial
recovery of space resources. The Act also guarantees commercial actors the
rights to possess, own, transport, use, and sell the asteroid resources or space
resources that have been obtained by the commercial entity. As the result of
this Act, it would be challenged by The Outer Space Treaty, article Il, which
indicates that states cannot appropriate by claim of sovereignty, by means of
use or occupation, or by any other means over the outer space including the
moon and other celestial bodies. After the adoption of this law, there has been
a debate over the lawfulness basing on The Outer Space Treaty. The United
States attempts to protect this Act by arguing that The Outer Treaty prohibits
states claiming sovereignty of Outer Space, including the moon and other
celestial bodies. However, this does not include the creation of titles on
property in private law. In addition, the principle of non-appropriation does not
include the natural resources which are extracted from outer space, including
the moon and other celestial bodies. So, this paper argues that the term
“appropriation” in the article Il of the Outer Space Treaty must be broadly
interpreted to include all forms of appropriation, owning and exploitation of
the natural resources in the outer space, covering both claims of sovereignty
and the creation of titles on property in private law in Outer Space, including
the moon and other celestial bodies.

This paper firstly explains the freedom of exploration and use of outer
space, including the moon and other celestial bodies for the peacefully
purposes. The paper also looks into the principle of non-appropriation in the
Outer Space Treaty and points out to the ambiguity of legal status of the
natural resources in the outer space. Then, it focuses on the USCSLC in the
terms of legislation history as well as the concept of asteroid resources and
space resources rights in article 51303 of this Act. Finally, this paper analyzes
the rights of private sectors to explore and use of outer space, the ambiguity of

the non-appropriation in The Outer Space Treaty, and how the USCSLC is

? hereinafter referred to as USCSLC.



considered against the legal principle of non-appropriation in The Outer Space
Treaty 1976.

2. The Outer Space Treaty

2.1 Freedom of exploration and use of outer space, including the
Moon and other celestial bodies

The Outer Space Treaty Article |, paragraph 2, specifies that “Outer
space, including the moon and other celestial bodies, shall be free for
explorations and uses by all states without discrimination of any kind, on a
basis of equality and accordance with international law, and there shall be free
access to all area of celestial bodies.” This article laid down the fundamental
legal basis for the principle of exploration and use of outer space by all
countries” without discrimination of any kind, the outer space should be the
province of all mankind. This refers to the legal principle of res communis,
traditionally meant the resource involved may not become the subject of
appropriation by states, all nations have vested rights in common resources
and should be shared equitably among them. Therefore, the treaty allows all
states to explore and use outer space resources for the peaceful purposes.

2.2 The principle of Non-Appropriation in The Outer Space Treaty

The principle of non-appropriation is recognized in the article Il of The
Outer Space Treaty, which specifies that “Outer space, including the moon and
other celestial bodies, is not subject to national appropriation by claim of
sovereignty, by means of use or occupation, or by any other means.” This
article laid down the basis of the outer space as res extra commercium which
means that areas not subject to national appropria’tionl1 and cannot be the
object of private rights, so states cannot claim sovereignty or other form of

occupation. In this regard, Goehuis asserted that “by denying the legality of

® Ram Jakhu, “Legal Issue Relating to the Global Interest in Outer Space,”
Journal of Space Law, no. 32 (2006): 39.

* Bin Cheng, Studies in International Space Law (in the topic of The 1967 Space
Treaty), (UK: Oxford University Press, 1997), 11.



such sovereignty claims the interest of the world community as a whole would
be best served.””

Nonetheless, some scholars argue that article Il of The Outer Space
Treaty only prohibits [n]ational [alppropriation not including the appropriation
by the individual or private company. This view is unreasonable as it does not
conform to the purpose of The Outer Space Treaty that indicates that outer
space is the province of all mankind, freely accessed and all countries can
explore and use for the peaceful purposes. So, the word “national
appropriation” should be interpreted in a broader sense to include all forms of
appropriation, whether states or private sectors.’

The legal status of natural resources in the outer space is a highly
controversial  topic. Indeed, international space law lacks clear and
internationally accepted rules governing their extraction and use. This situation
generates uncertainty and can be viewed as a factor obstructing the
commencement of mining activities in outer space. As to the former, general
consensus exists on the right of states to extract and use natural resources in
outer space for scientific purposes, such as scientific investigation and research .
However, no agreement exists on the rules and conditions regulating their
extraction and utilization for the purpose of obtaining a financial gain, whether

. : . 8
such activities are carried out by states or by private operators .
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3. The United States Commercial Space Launch Competitiveness Act

3.1 Legislation history

In November 25th, 2015, President Obama signed the United States
Commercial Space Launch Competitiveness Act (“USCSLC”) into law. The new
law makes modifications to the following areas to facilitate a pro-growth
environment for developing commercial space industry by encouraging private
sector investment. It also creates more stable and predictable regulatory
conditionsg, such as the commercial space launches, the commercial remote
sensing, the office of space commerce, and the exploration and use of space
resources  with the stated purpose. This aims at promoting the rights of United
States citizens to engage in commercial exploration for and commercial
recovery of space resources. The USCSLC also recognizes commercial actors’
rights to possess, own, transport, use, and sell the asteroid resources or space
resources that has been obtained by the commercial entity. There have been
many arguments after the adoption of this law, specifically on asteroid
resources and space resources rights in article 51303 and questions have been
asked. How can the domestic law of one state allows its citizens to own the
natural resources in outer space? Is it against the international treaties,
especially The Outer Space Treaty which prohibits states appropriate or claim
the sovereignty, by means of use or occupation, or by any other means?

3.2 The concept of asteroid resources and space resources rights in
article 51303

The article 51303 of USCSLC specifies that “A United States citizen
engaged in commercial recovery of asteroid resources or a space resources
under this chapter shall be entitled to any asteroid resources obtained,
including to possess, own transport, use and sell the asteroid resources or
space resource obtained in accordance with applicable law, including
international obligations of the United States.” According to this article, the

USCSLC recognizes the rights of American citizen, not only to explore and use
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of outer space, including the moon and other celestial bodies, but also be
entitled to any asteroid resources, possess, own transport, use and even sell
them. As a result of this article 51303, some of the American entrepreneur
comments that “The natural resources of our solar system have great potential
to facilitate and support our human endeavors, both in outer space and on
Earth. Commercial space companies in the United States are making significant
investments to develop technical capabilities for exploring and using outer
space resources. This bill provides for enabling environment for this new

industry and provides guidance for future entrepreneurs.”11

4. Analysis

4.1 The rights of private sectors to explore and use of outer space,
including the Moon and other celestial bodies

The Outer Space Treaty article |, paragraph 1, states that “The
exploration and use of outer space shall be carried out for the benefit and in
the interests of all countries, irrespective of their degree of economic or
scientific development, and shall be the province of all mankind”, and the
paragraph 2 states that “outer space... shall be free for exploration and use by
all states without discrimination of any kind... and there shall be free access to
all areas of celestial bodies.” This article emphasizes that the outer space is
the province of all mankind and laid down the basis for rights of states to freely
explore, access and use outer space for the peaceful purposes. However, the
article | uses the word “states” without mentioning the rights of private sectors.
It is questionable whether or not the article | recognizes the rights of private
sectors itself in exploring and using outer space?

Nonetheless, in article VI of The Outer Space Treaty indicates that
“States parties to the treaty shall bear international responsibility for national
activities in outer space, including the moon and other celestial bodies,
whether such activities are carried on by governmental agencies or by non-

governmental entities...” Therefore, articles | and VI should be interpreted that
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not only states can explore and use outer space, but also the private sectors
(non-governmental entities) have been given such rights too. In this regard, The
Outer Space Treaty specifies the responsibility of the states over their national
activities in outer space. At present, there are so many private companies in the
United Sates doing business activities involving space i.e., SpaceX, Boeing,
Orbital Science, Sierra Nevada Corporation, Virgin Galactic, Xcor Aerospace,
Made in Space, Ad Astra Rocket Company, Planetary Resources ~ etc.

4.2 The ambiguity of the Non-Appropriation in the Outer Space
Treaty

The non-appropriation principle has been emphasized in article Il of The
Outer Space Treaty, which specifies that “Outer Space, including the moon and
other celestial bodies, is not to national appropriation by claim of sovereignty,
by means of use or occupation, or by any other means.” However, this treaty
lacks definition of “appropriation”, and what is the action of “appropriation by
claim of sovereignty, by means of use or occupation, or by any other means”?
The article I of The Outer Space Treaty prohibits national appropriation of
outer space including the moon and other celestial bodies, but it does not
clarify about space resources, let alone their commercial use. This fact led
scholars to hold two diverging interpretations of the right to remove and
appropriate natural resources contained in a celestial bodies. On the one hand,
a group of scholars points out that the non-appropriation principle refers only
to outer space as a whole and not to its natural resources . Therefore, by
analogy with the rules underlying the freedom of the high seas, these authors
state that the right to freely explore and use outer space, which is provided in
Article | of the Outer Space Treaty, also includes the right to remove and use
the natural resources contained thereof. This position is indirectly supported by

the interpretation given by the United States.
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This paper also argues that the high sea fishing and sea-bed mining
which is recognized in the United Nations Convention on the Law of the Sea'
are not totally the same with the creation of titles to property in private law in
Outer Space, including the moon and other celestial bodies. On the high sea,
the longtime settled law is that fish extracted from the ocean passes to the
extracting en‘ci‘ty.15 Moreover, UNCLOS article 116 clearly mentions that all state
have the right for their nationals to engage in fishing from the high sealé, and it
also provides regulations on sea-bed mining and mineral extraction. ' So, there
is no the ambiguity involving the creation of titles on property in private law
likewise in The Outer Space Treaty. So, the result of the ambiguity in article Il of
The Outer Space Treaty to the international community, especially the non-
spacefaring nations attempt to address this by a later treaty, known as
Agreement Governing the Activities of States on the Moon and Other Celestial
Bodies 197918, which recognizes the moon and its natural resources are the
common heritage of mankind. In the article XI, paragraph 3 of The Moon
Agreement states that “Neither the surface nor the subsurface of the moon,
nor any part thereof or natural resources in place, shall become property of
any State, international intergovernmental or non- governmental organization,
national organization or non-governmental entity or of any natural person. The
placement of personnel, space vehicles, equipment, facilities, stations and
installations on or below the surface of the moon, including structures
connected with its surface or subsurface, shall not create a right of ownership

over the surface or the subsurface of the moon or any areas thereof,...”
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" Elliot Reaven, “The United States Commercial Space Launch Competitive-
ness Act: The Creation of Private Space Property Rights and the Omission of the Right
to Freedom from Harmful Interference”, Washington University Law Review, Vol.94,
Issue 1 (2016): 6. Available at: https://openscholarship.wustledu/law lawreview/vol94/iss
1/8

“ Ibid.
" UNCLOS Annex I,

** hereinafter referred to as The Moon Agreement.



4.3 Whether the USCSLC against the legal principle of Non-
Appropriation in the Outer Space treaty?

The USCSLC recognizes the rights of United States citizens to engage in
commercial exploration and commercial recovery of space resources. The
USCSLC guarantees that United States citizen engaged in commercial recovery
of an asteroid resources or a space resources under this chapter shall be
entitled to any asteroid resources or space resources obtained. So, the
significant question is whether the USCSLC complies with the legal principle of
non-appropriation in the Outer Space treaty? After this Act was enacted, the
opinion of Ram Jakhu was that The Outer Space Treaty article Il indicates that if
you cannot use or occupy it, you really cannot mine it. So, the natural
resources in space should not be allowed to be appropriated by anyone.19
Furthermore, some scholars argue that the property rights guaranteed by the
USCSLC might violate Article Il of The Outer Space Treaty because authorizing
the private appropriation of space resources is tantamount to enabling national
appropriation under The Outer Space Treatyzo.

In this case, the strong arguments which were debated in the legislative
history of the USCSLC is the long-accepted legal doctrine expression unius est
exclusio alterus that says when interpreting statues, we should presume things
not mentioned were excluded by deliberate choice, not inadvertence. For the
fact that The Outer Space Treaty does not directly deal with the appropriation
of space resources is strong evidence that it does not preclude it. Nevertheless,
this paper strongly disagrees with this argument because the principle of non-
appropriation does not exclude the claiming of extracted resources from the
claiming of sovereignty. In this instance, The Outer Space Treaty, article IIl

specifies that “States parties to the treaty shall carry on activities... in
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accordance with international law, including the Charter of the United Nations”
which means the international law shall apply in outer space activities. So, the
ambiguity of the word “appropriation” in the article Il of The Outer Space
Treaty should be interpreted by The Vienna Convention on The Law of Treaties
1969, article 31(1), which specifies that “A treaty shall be interpreted in good
faith in accordance with the ordinary meaning given to the term of the treaty in
their context and in the light of its object and purpose.” Therefore, the word
“appropriation” should be examined not only in the ordinary meaning, but also
in the spirit of the treaty.

The legislative history of The Outer Space Treaty clearly shows that the
intention of article Il has been banned appropriation in any manner or formm,
notably in the article Il and reiterated in the Moon Agreement article XI, which
was a treaty designed to fill in gaps in The Outer Space Treaty article Il and, in
particular, address the ownership of space resources. However, in the light of
The United Stated ratified The Outer Space Treaty, but refusal to sign the Moon
Agreement, may show that the legal concept in the Moon Agreement does not
lecally bind The United States.” Nonetheless, this paper mentions the legal
concept in the Moon Agreement as reiterated by the principle concept of the
non-appropriation in article Il of The Outer Space Treaty, to show the significant
reason why this principle must be broadly interpreted. This would include all
forms of appropriation, owning and exploitation of the natural resources in the
outer space, covering both claims of sovereignty and the creation of titles to
property in private law in Outer Space, including the moon and other celestial
bodies, it has been existing in the spiritual of the Article Il of The Outer Space
Treaty. Furthermore, from the beginning of the space age, when President
Lyndon B. Johnson submitted The Outer Space Treaty to the U.S. Senate for its
consent to ratify, he recalled that “In November 1958, President Dwight D.
Eisenhower asked me to appear before the United Nation to present the U.S.

resolution [on outer space]... On that occasion, speaking for the United States, |
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said: “Today, outer space is free. It is unscarred by conflict. No nation holds a
concession there. It must remain this way. We of the United States do not
acknowledge that there are landlords of outer space who can presume to
bargain with the nations of the Earth on the price of access to this domain...” |
believe those words remain valid ‘coday.24

In addition, when examined to the day of the negotiations on The Outer
Space Treaty in the legal subcommittee of the UNCOPUOS, on August 4, 1966,
the representative of Belgium noted that the term “non-appropriation covered
both the claims of sovereignty and the creation of titles to property in private

25,

law, His delegation had taken note of the interpretation of the non-
appropriation advanced by several delegations, apparently without
contradiction, covering both the establishment of sovereignty and the creation
of title to property in private law. Moreover, the French delegate stated that:
“...there was a reason to be satisfied since two basic principles were affirmed,
namely: the prohibition of any claim of sovereignty or property rights in
space...”26 So, after examination of the time of negotiations and adoptions of
The Outer Space Treaty, it should be concluded that the term “appropriation”
in the article Il of the Outer Space Treaty must be broadly interpreted to
include all forms of appropriation, owning and exploitation the natural
resources in the outer space, covering both claims of sovereignty and the
creation of titles to property in private law in Outer Space, including the moon
and other celestial bodies.

Finally, the Outer space, including the moon and other celestial bodies
should be as res extra commercium not res nullius, which means a resource
outside commerce and cannot be the object of any private rights. This is
because The Outer Space Treaty recognizes outer space as a province of all
mankind, both States and private entities cannot appropriate by claim of

sovereignty, by means of use or occupation, or by any other means. Humanity

* Ram Jakhu , supra note 3, p. 46.

“ Ibid.

% Fabio Tronchetti, “The Non-appropriation principle under attack: Using
article Il of The Outer Space Treaty in its defence”, last modified April 27, 2018. https://
iislweb.org/docs/Diederiks2007.pdf




has a freedom to explore, access and use for the peaceful purposes without
discrimination of any kind, on a basis of equality and in accordance with
international law, and there shall be free access to all areas of celestial bodies.
The exploration and use shall be carried out for the benefits and in the
interests of all countries, irrespective of their degree of economic or scientific

development.

5. Conclusion

Outer space, including the moon and other celestial bodied is free for
exploration such that all nations can access and use for the peaceful purposes.
The outer space is not under the jurisdiction of states. Whether or not states or
private companies cannot appropriate by claim of sovereignty. Furthermore,
the exploration and use shall be carried out for the benefit and in the interests
of all countries, because outer space including the moon and other celestial
bodied is the province of all mankind.

As a result of the ambiguity of the term “appropriation” in article Il of
The Outer Space Treaty, The United States of America adopted USCSLC which
stated the purpose to promote the rights of United States citizens to engage in
commercial exploration for and commercial recovery of space resources. The
USCSLC further guarantees commercial actors the rights to possess, own,
transport, use, and sell the asteroid resources or space resources that have
been obtained by the commercial entity. Therefore, it would be challenging to
the principle of non-appropriation, which says that states cannot appropriate by
claim of sovereignty, by means of use or occupation, or by any other means
over the outer space including the moon and other celestial bodies.

The Outer space, including the moon and other celestial bodies should
be as res extra commercium, and the term “non-appropriation must be
broadly interpreted to include all forms of appropriation, owning and
exploitation the natural resources, covering both the claims of sovereignty and
the creation of titles to property in private law. In accordance with The Vienna
Convention on The Law of Treaty article 31(1) which indicates the word
“appropriation” should be examined not only in the ordinary meaning, but also
in the spirit of the treaty. So, this concludes that USCSLC is considered against
the legal principle of non-appropriation in The Outer Space Treaty 1976.
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" Shoot for the stars but if you happen to miss,
Shoot for the moon instead ”

- Neil Armstrong -
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